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IV FF oh 


READER. 


I T was the Opinion of Zt/2to, That 
I fo have the Science of good Pleading, in 
| Ations Real and Perſonal, 1s one of the 
moſt Flonourable and Laudable Things in our 
Law; And therefore he Counſels us eſpe- 
cially to employ our Courage and Carc to 
$ Learn it. 

"Tis true indeed, That the Publick Books 
of Pleading are very plentiful ; yer there is 
a great want of ſome good Dircftions to 

4 underſtand them, ſo as to apply them to 
1 our own and the Publick uſe , which is 
; not a little concern'd therein ; the Thoughts 
whereof fir{t gaye Life ro theſe my Endca- 
yours. 
| Az Thouzh 


fo the Reader, 


Though I would not be thought fo 
guilty of vain Oftentation, as to believe 
that my Abilities can perform any thing in 
this Art, like to what may be done by our 
grand Clerks and Lawyers, who are poſſeſſed 
of the Rich Grounds and Treaſure thereof, 
However, when I conſidered, That no 
Man hath yer Written particularly con- 


cerning this Subject,, -and of what great * 


Importance the Knowledge thereof (in part) 
is, to thoſe 'who are yet to Learn it ; I 
concluded , that as this Treatiſe will be 
very ulcſul te the latter; fo ir will (I hope) 


receive a {ayourable Conſtruction from the 


And this I defire of all, That if any 
thing be ſuperfluous, or placed amiſs, they 
will either Corret and Amend it , or 

favourably Connive ar it : Since, 
Brat. "Ag To do all Things well, and nothing 

amiſs, is rather 'a thing Divine 
thin Human. 
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CHAP. I. 
Of Pleas , &c. 


7 HE word PLEA (Placitum) Peftvition of 
[ is ſaid to come of the French 7 274 Pleas 


OY wy Cowel's Int, 
Ploid, i. &. Lis, (Controverſia) cx. ph, 


and ſignifieth in our Common Law, 
That which either Party alledgeth for 
himſelf in Court. Ps: 
Co. Lit. fo.303. ſays, They are called 
| Placita & placendo, quia omnibus placent. 
| Pleas are allo divided into them of Pleas, how 4;- 
the Crown,and Common. vided, 
| Thoſe of the Crown, be all Suits in Pleas of the 
. the Kings Name againſt Offences com- Crown. 
EM mitted againſt his Crown and Dignity, wie a 
or againſt his Crown and Peace ; 25 5,;;-1 oc Re- 
Treaſons, Felonies , and Miſprifions of pub..4ug 1.2. 
& @Gither; Mayhem,&c. | C.9, 
|. B Com- 


2 
Common Pleas. 


Cowel's [nt. 
ut ſupr, 


Pleadings in 
their large 


/ en(e. 


Declaration, 
what, 


Count, what. 


Declaration 
and Count 
taken one for 
the other. 


Of Pleas, &c. 

Common Pleas , be thoſe that be 
held between Common Perſons. Yet 
by the former definitions theſe muſt 
comprize all other, tho' the King be a 
Party. 

But Pleadings in their large and pro- 
per ſenſe, are faid to fignifie all the 
Sayings of the parties to Suits or Ati- 
ons, either real, perſonal, or mixt, next 
alter the Count or Declaration. 

And becauſe the Count precedes the 
Pleadings, it may not here be from 
the purpoſe to obſerve ſome things 
Concerning It. 


Of the Count or Declaration. 


Ic is the ſhewing in writing of the 
Grief or Complaint of the Deman- 
dant or Plaintiff, againſt the Tenant 
or Defendant, wherein he ſuppoſeth to 
have received wrong. 

Ic is molt. properly called a Count, 
when 'tis in a Real Action. 

And in a Perſonal Action, tis rather 
called a Declaration. F.N.B.16.4.60.4. 

Yet they are ſometimes confounded, 


Count in Debt. Kitch.fo.28 1. 
Count or Declaration 2 Pl. Coron, 
| in Appeal. fe.7 8. 
as < Count in Treſpaſs. Briron.Ch.26. 


of Treſpaſs uponY Kitch. fe. 
4 theCaſe torSlander. 


252. 
See 


i Count in an pon 


Of Pleas, Sc. 


See Cowel's Interp. Tit. Count. 

| See alſo Star. 36.Edw.3.cap.15. where 
*tis ſaid ; 

By the Ancient Terms and Forms of 
Declarations no man ſhall be prejudiced, 
ſo that the matter of the Attion be fully 
ſhewed in the Declaraticn , and in the 
Writ. Vid. New Terms of the Law. 

By which it appears that they, are 
indifferently uſed. | | 

However theſe things are to be ob- 
ſerved concerning either. 


Firſt, For the moſt part it is and 7" ME 
muſt be more ſpacious than the Writ, ,; 

& | { . 4A dit 24 ] h h 1071s , 
(*anlels in uaita Zuerela , WREre the * 5 Audita 
Count and Writ by Common Practice Querela and 
are all one;) for it muſt contain divers Scire facias are 


thi ngs. in the nature 
C - * n of a Declara- 
1, Who complaineth , and againſt ;, Paſch, 
whom. 24 Car.BR. 
2. For what Matter. Stiles Reg. 
| 3. How, and in what manner the P?8-93- 
As 8 Action grew. See more of 
' 4. The time and place the Wrong 31.” 
| 4+ þ na p 2 WTIONg a, after, 
was done. 


5. The Damage ſuſtained by the 
\ Wrong done. 
Vide Finch Ley 356.Co-Lit.I 7. 


Secondly, It muſt be clear', true and 947 Requi- 
certain, becauſe 'tis the Foundation on 
the Suit, and impeacheth the Deten- yiae poſtey 

B 2 dant, 


Of Pleas, Sc. 
dant, and is that whereto he muſt 
anſwer, and upon which the Court 
mult give Judgment. | 

Yet if the Counts, Replications, and 
other Pleadings of the Plaintiff (which 
is to convince the Defendant ) be to a 

* Note, Eftoppels Certain intent in general*, it may ſuf- 

muſt be 19 a fice; and if the Barr , which is to de- 

ant ip ”". fend and excule the party Defendant) 
cular. Cos, Þ2 ſufficient to a Common intent , *tis 

120.Lops Caſe. ſaid to be enough. Plow. 121, 12.2. 
Co.Lit.z03. Co.Rep.F5.120. 

A Declaration muſt be certain, and 
the Court is not to take things in it by 
Implication. Mich.22 Car.B.R. & Paſc. 
24 Car.B.R. Vide Stile's pradt.Reg. p.g1. 
For if it be not certain, the Detendant 

ws cannot make dire& Anſwer unto it. 

rhree farvs. A Count ought to have Three Cer- 
taintics : 

I. Sufficient Certainty, whereupon 
the Ceurt may judge. 

2. Sufficient Certainty, to which the 
Party may Anſwer. 

2. Sufficient Certainty, upon which 
an Iflue being joyn'd, the Jury 
m2 vive Verdict without being 
inveigled. Co. 5. 29. 3 Ed.4. 21. 
Vid Plow. im the Caſe of Partridge. 

Declaration If a Declaration be defective in 

nſufcien in matter of Form only , and the Defen- 

/orr”, helped dant doth take no Exception againſt it, 

ty S127. 16 © but pleads ro Ile, and a Verdict is 

'7 Car:;2.4,2. | there- 


Of Pleas, &c. 
thereupon found for the Plaintiff , the 
Defendant cannot afterwards take ad- 
vantage of this defect in the Declara- 
tion ; for the Defect is helped by the 
Verdi&, and the Statute of Feofazls. 

But if the Declaration be inſufficient Declaration 
in matter of Subſtance , the Verdict "415+ ang 0 
will not help it; but the Defendanc/%.7s, —_ 
may take advantage of che inſuffici- 9;#,St. 18 El 
ency of it after a Verdi&. Mich. 22 cap.1 4 extends 
Car.B.R, Stile's Reg. pa.9%. only to any 

XAll Matters which do lye in the mains os 
cognizance of the Court, ought to be .;,.,'-m _ 
ſet forth certainly in a Declaration ; *acucrers in the 
but *tis not neceſſary to ſer forth cer- Cognizance of 
tainly Matters of Fact, which are tvi- 7 Cow. 7 
able by the Jury. Idem p. eod, 

A thing that is good and warran- Things war- 
table to be put in a Writ, is good ang 74*tad'e in rhe 
warrantable in a Declaration.7r.2 3 Car, P*#/979510n, 
Stile?s Reg.pag.g3. For the Declaration 
is grounded upon, and warranted by 
the Writ. 

Declarations which are grounded Declaration 
upon Original Writs , as all Declara- »#t amenaadle. 
tions in the Court of Common Pleas 
are, it they be faulty, they cannot be 
amended. 

But Declarations grounded upon a Ammndzble, 
Bill, as the Declarations in the Court 


of Kings Bench are, are amendable if 


they be faulty. Paſch,2.4 Car. B.R.Stile's 
Reg p.93- | 
£0 B 3 Let 


— Rt a Me a eo ET i men 


Words inſigni- 
feant. 


Bad 0rtizinal. 


No Original. 


Common Pleas 
Form. 


Of Pleas, &c. 

Yet if there be words in the Decla- 
ration which have no {gnification, the 
words ſhall be adjudged to be void 
words, and ſhall not hurt the Decla- 
ration ; but the Declaration ſhall be 
taken, as if thoſe words were left out 
of the Delaration. Idems þ. eod. Paſch, 
2.4 Car.B.R, Vide poſtea. 

Saunders moved in Arreſt of Judg- 
ment in Eje&tment by Original , in 
the Kings Bench, upon a Fault in the 
Original ; (for a bad Original is not 
help'd by Verdi.) But upon Mr.Live- 
ſay's certifying there was no Original 
at all, the Plaintiff had Judgment, tho 
in his Declaration he recited an Ori- 
ginal. Vide Modern Rep. 3. 

Obſerve in Communi Banco, that in 
drawing your Declaration, | 


In Debt, Verne, 


Covenant,><Detinue, and 
Account, YfReplevin, 


you muſt ſay, the Defendant ſum fuit 
ad reſpond”, Oc. 


And in Caſe, C Sand 


and 
Treſpaſs,y C Eje&tone firm, 
you muſt ſay, Artach* fuit ad reſpond",@&c, 
Put if it be Surmonitus inſtead of Acr- 
tachiatzs is but Form, and aided after 
Verdi. x Cro.91. 2 Crc.85,108- 


Obſerve 


C, 
bs 


DP mm rr 


Of Pleas, &c. 
Obſerve allo in Banco Regis & Regir: 


—— 


E 


Kings-Bench 


In Account, or Debt; If the Ation form: 


| be in Debt or Account , then ſay 
in the Declaration, 
De placito quod reddat ; as, 
A.B.querit' de C.D.in cuſtod' Marr”, 
&c. de placito quod reddat,e&c. 
In Covenant, —:n cuſtod” Marr ,&c. 
de placito Conven' fratÞP, ec. 
In Caſe, Eje&ment, and Trover, 
—in cuftod” Marr*, &c. pro eo 
widelicet, quod cum,&*c. 


A. B. Qui tam pro Domino Rege & Do- tn Debt upon 
ina Regina, quam pro ſeipſo in hac parte Statutes, pro 
ſequitur queritur de C.D. in cuftod? Marr, i tam,O. 


Oc. de placito , quod reddat dit Domino 
Regi &> Domine Regine, & eidem A. B. 
qui tam, &c. 101. legalis monete Ang} 
quas dit” Domino Regi & Domine 
Regine, & eidems A.P. qui tam, &*c. debet 
& injuſte detinet, pro eo widelicet, quod 
cum per quendam Atum,@c. 


In cuftod* Marr, &'c. de eo quod ipſe tn Treſpaſs. 


primo die,&c. Vi && armis, &*c. 

In Replevin the Form of both Courts 
are alike. 

Note, The Kings-Bench ſeldom name 
what place the Defendant is of, unleſs 
it be upon a Bond or Indenture,where 
they obſerve the alias dicf precilely, 

And in making up your Ilues, &Cc. 
in the Memorandum, after the words 
In cuſtod? Marr ,@c. 

B 4 


=_ 


Int; Memos 
randum 67 the 
ITyes in the 
Kings- Beiichts 


Script® Cur' 


oltenſ; 


Profert hic in 
Cuc®, 


Y 2 
In Account? 


Of Pleas, Gc. 

If the Action be de placito quod, 
then ſay, de placito Debit". 

If pro eo videlicet,then———de placito 
tranſgr ſuper Caſum, 

If in Eje&tment, then —— ae placito 
tranſgr & Ejeftionss firme. | 


If in Covenant, then de placito 

' Convention” frac”. 

If in Treſpaſs, then de placito 
tranſpr', &c. 


ec other General Rules concerning 
the Count or Declaration, hereafter 
ſet down. I, 
Note, In the Kings-Bench in decla- 
ring upon a Bond, Bill, or Indenture, 
after the recital' of the date of the 
Specialty, &c. they ſay , Cur qu; dit 
Dow? Regis & Domine Regine nunc hic 
oftens', &c. whereas in the Common- 
Pleas they conclude their Declarations 
with a profert hic in Cur* ſcriptum pred” 
per quod Debitum pred FL forma pred* 
teſtatur, cujus dat” eft Die & Anno ſupra- 
dittis, &c. 


For the Declarations is ſeveral Adtz- 
OHy. 
Acct, 


For the Declaration or Count in this 
Adion of Account, ſee the Survey of 
the Law, Tit. Acccunt, where the narure 
ot the Count or Declaration is fully 
{ct forth. | 2 Allo 


A 


Of Pleas, Tc. 9 

Alſo ſee Townſend's Tables. 

In what Courrt it lieth, for what and 7 Coe, and 
againſt whom, with many other things 4/*n2/#. 
relating to the Declaration, ſee the 
ſame Book under this Title. 

Alfo ſee Townſend's Tables. 

But as to Declarations touching 4/- 0%ervations | 
ſumpſits,&>c. obſerve further. | | gon om 
That where a Joint Action doth lye m—_— ny 
againſt divers, and ſome of their Names z;, 
are known , and fome are not ; rhe 
Attion may be brought againſt them 
that are known by their particular 
names, and Declare wich a Simul cum 
alizs,&c. Stile's Pract.Reg.pag.s. 

See more concerning Actions where 

they do lye,and for whom,in Pratt. 
Reg. from pag.5, to pag.1 r. 

How the Writ muſt be about a Crrering the 
Cure, ſee 43 E4d.3.38. & 6.Writ 627, 77995 nite 

About diſturbance in a Franchile,ſce 
9 H.6.45. 20 H.7.1. 

About the Eſcape of a Priſoner, 

Nat. Br. 95.B. 

About Trover,8&c. Cys. 1. 67. Hutton 
394. Cre. 1.1aſt publiſh'l 79,824, 829. 

Cro.2.307. 

The Proceſsin an Action of Caſe, is n Caſe and 
the ſame with that in an Adtion of 2:5 992 
Debt and Treſpaſs, per Stat.1o H.7.ca.g. 

Co.10 72. | 

And about this in all Caſes, fee 
Cr0.1. part 2.36.7. 

How 


Promiſe groun- 


Of Pleas, &c. 
How Promiſes ought to be grounded. 


If a Promiſe be grounded on a for- 


ded on a former MCr Debt, in ſome Caſes it will be 


Debt. 


Upon an Inde- 


bitarus. 


On conſidera. 
ion of For- 
bear ance. 


Example. 


necdful to ſhew the Cauſe of the for- 
mer Debt, how it grew due. For this 
ſee Srile's Rep.548,59 3,642. 

If one declare that D. is indebted to 
him 40 4. and being ſo Indebted, in 
conſideration thereof Aſſampſit [olwere 
upon requelt. 

It was adjudged naught, becauſe he 
doth not ſhew for what Caule he 
was Indebted. 

Bat where *tis in conſideration of 
Forbearance till ſuch a Day, or upon 
a Special Promiſe; there it may be 
good, fo alledged, Cro.2.642. Hob.3 1,32. 
Bre. & Gold. 14. 

But where *tis grounded on an Inde- 
bitatus aſſumpſit, where the Debr it ſelf 
is the Conſideration, there the Ground 
of the firſt Debt muſt be ſhewed,Co. 1 0. 
77. See the ſame adjudged Noy's Rep. 
146. but tor the Forbearance , 'cis 
another Conſideration. 

As for Example : 

It was agreed, that where a Man is 
Indebted to another 2o /. and he come 
to him and deſires him to forbear t 
till ſuch a time, and thac he will pay it 
at that time : That in this caſe, it - 
ue 


Of Pleas, &c: 
ſhe for the 20 /. after the day, he need 
not ſhew how it did become due. 


But if one be Indebted to another 4ſump/t on # 


It 


upon a ſimple Contract and fir for. ik Simble Con. 
1 - had . tralt. 
upon a Promiſe to pay.it, the Plaintiff 


muſt ſhew how the firſt Debt grew 
due. Bulſtr.1ft Part 153. Hob. 147, 278: 
See more 3 Bulfr.206,207. 

A. declared, That the Defendant in 
conſideration that he was Indebted ta 
the Plaintiff x07. for Paſturing certain 
Beaſts in the- Plaintiffs Ground , for 
Wheat and other Merchandizes by him 
had of the Plaintitf,did promite to pay, 
and it was held good. Hob. 70.7. 

If one declare againit an Executor, 
That whereas the Teſtator was in- 
debted to the Plaintiif 107. and the 
Executor 7» Conf. inde did allume to 
pay it : This is not - good without 
ſhewing the firſt Cauſe of the Debt. 
Mich, B. R. Ingram's Cafe. But if it 
be upon conlideration of Forbearing 
the Executor,it may be otherwiſe. Sec 
Co.2.594- 

A. declared againft B. That he 
counted with the Defendant for divers 
Sums of Mony,and upon the Account 
the Defendant was found in Arrears 
to him 107. and in conſideration 
thereof did promiſe to pay it at fuch 
a day; and this was adjudged good, 
without ſhewing for what. Hb. 16. 


So 


Execu toy. 


Unon 1a Infis 
mul compu- 


tallet. 


= Of Pleas, Sc. 
So if one Sue for a Debt, and ano- 
ther pray me to forbear my Suit, and 
he will pay it. In my Suit upon this 
P.omiſs, I need not ſhew the Cauſe'of 
Debt I firſt ſued for. Hob.278. 
Miter. If one declare in Afump(ir, That the 
Defendant being to account with the 
Plaintiff pro diverſis debits inſimul com- 
utaver?, and found upon Account in- 
debted ſo much, in Conſiderac inde the 
ſame day promiſed Payment thereof 
at a certain day ; and it was held a 
good Declaration, altho' there was no 
Forbearance of the Debt ſet forth. 
Bulſtr.3d Part 208. 
Quantum me- If one ſue upon a Promiſe, to ſatisfie 
rvit. him for Work done, he muſt ſhew m1 
the Count how much he deſerved for 
his Work. Mz#h.17.Fac.B.R. 
Quantum vale» 9SO if one ue for a thing ſold, no 
bat. Price agreed upon, he muſt aver it to 
beworth ſo much. 


Awerment in Declarations. 


Rule of Aer» If one Promiſe to do ſomething to 
ment in Decla» me, in conſideration of ſomething to 
ration, of ſome- }o done by me to him before it; it -I 


thing to be firſt Y : 
ws, wg * will ſue him for that he is to dofor me, 


Plaintiff, I muſt aver, -that I have done that 
which was firſt to be done by me, and 
till that be done 1 may not ſue upon 
that Prbmile. 


As 


10- 
nd 
his 
” of 


the 
the 
W- 
1n- 
the 
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As if one promiſe to me in conſide- 
ration, that I will forbear my Debt 
till ſuch a day, he will pay me,&c. 
I muſt ſhew I did forbear; for if 
I ſue for it within the time, the 4/- 
ſumpſit and Action is gone. 


But otherwiſe it is where one Pro- 4vrment upor 


miſe is the conſideration of another 
Promiſe ; there nothing is to be ſet 
forth but the Promiſe ir ſelf to main- 
cain the Action, and the Plaintiff may 
count, That in conſideration that he 
hath promiſed to the Defendant, the 
Defendant hath promiſed another 
thing to him. Brownlow 137. 2 Bulſtr. 
3 34 Hov-pl.7.27. 


And if the thing to be done by me, Averment of 
in conlideration of another thing to be Pace and Time, 
done by another , be to be done at a &* 1-250: 


place and within a time certain, I 
muſt ſot it forth to be ſo done. And 
if all or part of the Conſideration be 
to ſtand to an Award, or make a Sur- 
render ; it is not ſufficient to ſay, I 
was ready to do it; but I muſt ſay, I 
have dons it. 1 Bulr, i 09. Bur ſee Leon. 
4.05. and fee after Averment in Pleas. 


But where there is a Promiſe for a Reciprocal 
f Promiſe. 


Promiſe, there needs no Averment 0 
Execution, of what is executory in the 
Promile, asis ſaid before. 1 Cro.543- 


In this Action upon an Afſumpſit, it Conſideration 


the Conſideration be Executory , then 
t 


Executed, 
A 
hs 


ENG © WI Wee yr rr nn er renee tre > 
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the Declaration muſt ſet forth the 
time and place when and where made, 
and after it muſt be averr'd i fatto, 

. that it was perform'd and executed 

Exceptio. accordingly (excepr, as aforeſaid , in 
the Caſe of Reciprocal Promiſes , for 
there it needs not.) 2 Brownlow 137. 

Ns ates. _— Yelv.177. 2 Cro.620,583. * 
5ons in the Des AN if in the firſt caſe, where it is 
claration pur- Executory and averrd that it is exe- 
ſuant one to the cuted; if there the Defendant plead 
other, and ”7, Non Aſſumpſit generally , and do not 
rar cy: " plead the Special Matter , he cannot 
them perform'd, take Exceptions to that Count for the 
and held good; default aforefaid , as where he pleads 
but otherwiſe Specially to that. 2 Brownl.137. 

if they wre For where the Conſideration is Exe- 

Collater®, a5 in cutory, the Defendant may take Itus 

Conſideration, ; - - 

Thar you are 45 Well for not periorming the Conli- 

my Councel, deration Executory , as = the Pro- 

and ſhall.ride miſe. So where a Man aiſlumes to pay 
with me 9 'Mony, or do any thing upon Condi- 

—_ _ rion, the Defendant may take Iilue 

20 l. All theſe pon the Condition , and needs not 

Conſiderations plead Non {—_ Bur if he pleads 

muſt be proved, Non Aſſumpſis , then he cancelleth the 


*See Leon 205. 


Oe Performance of the Condition. Brownrl. 
& Goldsb. $,10,11. 
Non Afuwplis And where Non 4ſumpſit is pleaded 
$/eaded. to a Conſideration execured , the 
Plaintitf needs only to prove the 
Promite. Idem ibid. 


And 


Of Pleas, Sc. 


And in all Caſes where a Notice and Avermen: of 


Demand is neceſſary to be made to 
give an Action therein, Avermenc muſt 
be made of it in. the Declaration when 
the Action is brought ; and ſo for other 
like things. See 1 Cro. 73s 74, 85, 97. 
See Hob pl.6 3. 


Of Notice, Requeſt, or Demand. 


In Caſes where it doth reſt in the Rule of Notice. 


equal Knowledge of the Parties what 
1s to be done, there no Notice is to be 
given by the one party to the other 
what is done; but where it is more in 
the knowledge of him to whom it is 
to be done , there Notice is to be by 
him given: For where a Duty doth 
ariſe upon a private Act of the Plaincitf, 
there Notice muſt be given of it before 
the Action can be brought, and it may 
be, the Breach may be fo private, that 
the Defendant by no pollibilicy can 
know it without Notice. Alfo where 
a thing is to be done by a Stranger,and 
lies as much in the knowledge of the 
Defendant, as of the Plaintiff, there 
the Plainritf.is not bound to give No- 
tice to the Defendant. And in caſe 
where a Penalty is to be recovered, 
for the not doing of the thing , theres 
Notice muſt be given. 1 Bulfr.12,12. 
Gro. 2.492 493- Cr0. 2 Car. 34. Jeuk. 
Gerir. 


7; 


Differ 
ference. 


Difference. 


Award, 


OF Pleas, &c. 
Cent.7.Caſe 11.92 Hob.51. 1 Cro.34-385. 
Hut.80. 

Alfo there is a difference where the 
thing to be done 1s executed,and where 
it 15 Executory. 

Where Executed, no Notice is to be 
gIVCN. 

Where Executory; as, What Cloth 
you ſhall deliver to J.S. I will ſee you paid 


for it ; in this caſe he muſt give Notice 


what Cloth he doth deliver ; and ſo of 
the like. 

Alſo there is this difference, when it 
reſts upon a Matter to be done between 
the Parties themſelves : Notice is to be 
given to the party, who 1s to make a 
payment of Mony, upon an Act to be 
done by the other, to whom the pay- 
ment is to be made. Otherwiſe where 
*tis to be done by a Stranger ; forthere: 
ne hath taken upon himſelf to take the 
Notice at hisperil. See for this 3 Bel/tr. 


4- | 
There is no difference when a thing 
is to be done upon Requeſt , or upon 


reaſonable Requeſt. 1 Cro.300. 2 Co. 3. 


1 Rol.442. 

An Award is made, That che Defen- 
dant ſhall pay the Plainciff 107. upon 
Requeſt ; there lice: ſepins requiſit* is 
ſufficient. x Cro.385.35. 2 Cro.640. 


And 


W 


d, 
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And the Rules for this are as follow, 
VIL. 


Wo 
TL; 


Where Mony is to be paid upon Re- Rule of Re- 


queſt, there muſt be a preciſe Requeſt 9, or De- 
alledged, 2 Cro.183. Leon.Rep.pl: 389. mand. 


In all Caſes where the Ground of 
the Action is for the Debt , there the 
Law induceth the Promiſe, and the 
Requeſt is not iſfſuable , nor parcel of 
the Conſideration : So that where there 
isa Duty in the Plaintiff betore, there 
the General Licet ſepizs requiſit', Efc. is 
ſufficient;burt where the Requeſt makes 
ita Duty , there the Requelt muſt be 
preciſely. atledged. So allo where the 
Action is founded upon a Collateral 
Matcer, and not for a meer Debt or 
Duty ; there the Requeſt is iſſuable, 
and ought to be expreſly alledged. 
Yelv.66,67. Godb.pl.3%7. Winch.2. Gold, 
x 3,14. Cro.2.153. See Leon.73. _ 

And where Requeſt is to be ſet forth, 


TI, 


2. 


there "tis Material and Traverſable, Regue/? 774- 
and therefore the time and place there- ve[: 


of muſt be certainly ſer forth. Cre. 1. 

179. 3 Bulſfr.298,326, 
| A Special Requeſt muſt be alledged 
upon a Promiſe, to fave a man harm- 
leſs. 2 Bulſtr.229. | Be 
And ſo in all other Caizs where 
Notice is to be given , or Requeſt or 
Demand to be made, in Caſe to pro- 
duge and warrant the Action; the ſame 
"+ muſt 


A. 


Three perſons 
promiſe, and a 
Requeſ? toone, 


About Damas- 


5&0 


Damages ac- 
cording to the 
Conſideration. 


Two Promiſes 
in one Action, 


and entire D.1- 


MAGS. 


Two Conſide- 
rations of one 


Aſſumplit, 


Of Pleas, &c. 
muſt be ſet forth in pleading , and be 
made and done accordingly. See 2 Cro. 
652. 3 Bulſtr.297. 

See allo 1 Cro.280,281. Laſt pub.35, 
AA 55235. Noy's Rep.g8. Leon.pl.159, 
I 67. 

It three aſſume to pay or give upon 
Requeſt, if the Requeſt be made to one 
of them, 'tis good enough , Noy's Rep. 
I 33: 

Note, If a Contract be made, and 
no time ſet when to pay the Mony, 
and the Plaintiff ſues for it before Re- 
queſt ; he ſhall not have Damages be- 
ſides the Duty , as he ſhall where he 
doth make Requeſt. Godb.pl.45 4. 

Nate alſo, Damages are given ac- 
cording to the Conſideration ; and if 
the Jury be exceflive, Relief may be 
had in Chancery. Ower's Rep. 34. 

It one bring an Action upon the 
Caſe for Two Promiſes , the one for a 
Horlz, the other for Mony lent, and 
the Jury at the Trial give the Damages 
entire; this is good. 3 Bulftr.258. 

Where there are two Cauſes or Con- 
ſiderations of the Promiſe alledged in 
the Declaration to he executed , and 
either of them 1s ſufftcienc, and one of 
them is well alledged, and the other ill, 
the whole Declaration is naught. 2 Cro. 


Wheer 


504: 
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Where a Promile 1s of two parts, or Atſumpit of 
hath two branches, there you may lay 779 2477% 
the breach. to be in either -of them. 

2 Cro.195. | 

It doth generally ſuffice, and is moſt B47 7n:4 
proper for the Plaintiff, to lay the ——_ 
Breach as the Promiſe is made. Yelv, "IR 

Os 

If it appears by a mans own ſhew- 54x Lefore 
ing, that he ſues before his Caule of Cauſe of A: 
Action doth ariſe (be the Cauſe never 
ſo good,) this Action is naught.Ze/v.70. 

Bendl. 158. Hob.15 2. 

There muſt be ſufficient Certainty Certainzy. 
in the Declaration ; for Incertainty 
may marr it. Nelv.11o,111. 

Yet there may be Faults in a Decla- Some Fui:; 
ration, that being demurr'd unto will #e/p-2: 
make it naught ; and that after plead- 
ing and a Verdict given for the Plain- 
tif will be cured, and then will not 
hurt the Declaration. 1 Cre. laſt pub. 

427, But the Statutes of Feofazls only 

help Form, and not ſubſtance. :de 

poſtea. | | 

— The Declaration was ſo here, and cer; 
{aid not ro whom ; yet adjudged good. 

Noys Rep.38,29. Quere. 

TheDeclaration ſets forth a Promile, 
fo pay cuidam —— Fountain,\ecaving out 
his Name of Baptifin , and not good, 

Stile's Rep.15 2. 


C3 A, 


20 
Miſcounting, 


Surpluſage. 


Declaration 
laid (everal 
WwA)'s pon one 
Promiſe. 
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A Declaration may be bad for Miſ- 
connting. An Aftion was bronght upon 
an Indebitatus for 100 Weathers; fold 
by the Plaintiff to the Defendant at 
18s. a Sheep, which amounts to 190 /. 
and it ſeems that Miſtake in caſting 
made the Declaration naflight.Stzles 214: 

See for this 3 Cro,2 2-1 Cro.2.2. Bendl, 
156.201. fenk. Cent.7, Caſe 54. Cent. 8. 
Caſe 73. 2 Cro.559g. Poph.200. 

See alſo, Godb.pl.4.36,484- Poph.209. 
Hob.g5. Rel. 235. 

See Nlv.5. where the Plaint for 1 /. 
and Counts for ro /. for a Horſe, and 
5 ]. by another Contra, and the 5 /. 
ſaid to be Surpluſage; becauſe the Plaint 
was anſwered by the Principal Con- 
tract in the Count. See 1 Cro. 331. 


In ContraFs, or Aſſumpſits. 


If any ſubſtantial Variance be be- 
tween the laying of the Adtion and 
the Evidence, it is dangerous, and 
therefore ir is good policy in an Action 
brought upon a Promiſe, to ground it 
upon one Promiſe in the ſubſtance of 
it; but to lay the Promiſe divers ways 
and in different Words, in the Decla- 
ration, as near to the Cafe as you can 
name it, that in one of them you may 
hit the Promile it 1elf; and to the in- 
tent, that upon the Trial the Plaintif 
may 


Of Pleas, Oc. 
may reſt and rely upon that way of 
laying it, that his Witneſs are beſt able 
to prove. Mich. 24 Car.1.B.R. Stile's Re- 
giſt. 32. Hob. pl.114- 
He that declares upon an Aſumpſir, The Declara- 


muſt declare as the Caſe is; for if upon #9 uf? come 


near to the 


proof it appear that he alledge more Prune, aa 


chings promiſed than true, or leſs than ,,; z,; gf more 


is true, and the Jury find a parr of the or 2! things. 
things promiſed only , or more than is 
ſet forth in the Action ; the Plaintitf 
ſhall not have Judgment tor this. 1 Cro. 
laſt pub. 147,882. Scile's Reg. 32, & 92. 

That where a Promiſe is the very Where a Pro- 
ground of the Action brought , there 7/2 « 4 
it muſt be pleaded and ſer forth pre- $70 Fu 
ciſely ; but where *tis bur inducement, ,...... 
to the bringing of the Action, there it : 
need not be ſo preciſely ſet forth. 

Stile's pract.Reg.pag. 30. 

2 Cro.183,206, 207, 24.7, 289, 307, Authorities in 

6 05,548,552,602, 644, 652, ©: 
3201404440 5354095525903, 044, OJ; 

663,664. 

See more of this 7elv.17,19,40, 49, 

50,93, I29. Cro. I. 22. (149,150,193z 
194,249527 1, 302, 307,337,;47 71457, 
807,848,849, 882, laſt pub.) 2 Cro.10. 
245. Bendl.157. Noy's Rep.19.50.Bulſtr. 
1 Part 16.124. See 2 Brownl.4o. 

Sec concerning Actions, Srile's pract. 
Reg.from p. 5,to 1 1. and for Aſumpſit 
or Promiſe, idem p.30,31, 32. See Com- 
pleat Solicitor and Survey of the Law. 

| C 3 For 
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fo -*gs 69 For Declarations in all Actions ahout =» 
#1, breach of Truſt, fee Dyer 266. 2 Cro. 


rzons about 

breach of Truſt, 262.26. 

About a Nu- For thoſe about a Nuſance, ſee 33 H. 

ſance. 6.26. 2 H.4.i 1. Aion, Oc. 24. 11 R. 2. 
Aion, &*c. 36. 9 Co. 53, 54. $8 Co. 55. 4 
9 Cs.24. 1 Cro.laſt pub. 180, 427, 751, 
2 Cro.673. Yel.225. Winch.16, Leon.2.36. 
Bendl.169. Brownl.& Gold[.6. 

Avout Deceit, For Declarations about a Deceit, 
I Cro. laſt pub.4.4. Libr.Intrac.685.SeF.1. 
N.B.g98.F. 20 H.6.34- 

Aleut Trover For thoſe about Trower and Conver- 

and Conver- ſion, Dyer 121.1 Cro.378. 2 Cro0.50.428. 

ion. I Cro. laſt pub. 78, 378,480,817, 818, 
$19,865,883. Hutt.io. 2 Cra.129,638, | 
664. Nel. 4.3, 44- Bendl. 150. Neoy's Rep. Þ 
139, 145. Brownl. & Goldsb. 16, 17. | 
Leon.25 1,335. Owen's Rep.27,131,141, 


151. 
About Bail. Er thoſe about Bailment , Owen 
went. : FJ 
.Jbout Suits in For thoſe about Suits in Law, 1 Cro. 
GW. laſt pub. 57. 7 H.6.45. Aon 41 Cro. 3 3. 
(laſt pub: 53,352,877,895,912-) 2 Cro. 
241,24.2,JF1- 
| Againſt a For thoſe againſt a Hundred. 1 Co. 
| Rs. 26,29. 2 Cro.350. Heb.3 39. 
See Compl. Sollicitor from p. 199 to 


| 216. 
| Fer Doing, Not For thoſe about doing , not doing, 
| _ ond MF- nd miſdoing, 1 Cro.laft pub. $5. 11 R.2. 
_ Aﬀion 36. 43E4.3.23.45 Ed.347-pLF6. | 
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Aion, &c. 50. Dyer 312. 19H. 6. 45. 

20 H.7.1. Ation,@&c.30, 47. Dyer 266. 

2 Cro.255. 

See Survey of the Law , Tit. Aion 
upon the Caſe. 

For the pleas and bars to an Aon 52 Townſend: 
on the Caſe and Aſſumpſit, iee after in Tables. 
Bars. 

See allo Compleat Solicitor, from 191 
to I9 


See Trunſend s Tables 


Covenant. 


Where, and againſt whom it lies, Coveranr. 
and for the Count or Declaration , ſee 
Survey of the Law, Tit. Covenant,P.11 % 

See Townſend's Tables. 


Debt. 


Concerning this Action, Count, and nz, 
Declaration , fee Survey of the Law, 
Tit. Debt, pag.I59. Touchſtone of Prec. 
dag.81. 

Sec Townſend's Tables. 

See Pratl.Regiſter, p.5, 8 10%. 


Detinue. 


Where, and againſt whom it lies, 107 Deririue, 
what, and for the Count or Declara- 
tion therein 5 ſee Ser vey of the Law, 
P.13%. C 4 See 


Ejeitment. 


Avare Impeait, 


7 
ReP.cvN, 


Tandey. 


Of Pleas, &c. 
See Townſend's Tables. 
See Cempleat Sollicitor, p.102,102, 
Obſerve hereafter Derinue. 


E Jecrment. 


Where,againſt whom,and for what it 
lies, and for the Count or Declaration 
therein, ſee Survey of the Law, p.22 3. 

See Townſend's Tables. ©; 


See Compleat Sollicitor, 219,220. 
Quare Impedit. 


Where, for whom, againſt whom, 
and for what it lies , ſee Survey of the 
Law, pag.2 24,@c. | 

See Touchſtone of Pres. Pag.2 05. 

See T:wnſend's Tables. 

Sce allo Compleat Solicitor, p.24.5. 


Replevin. 


Concerning Replevin and Avowry, 


ſee Snrwvey of the Law, P-287,*c. 


See Touchftone of Prec. p.248, &c, 
See Townſend's Tables. | 


Slander. 


Where, for whom, againſt whom, 


and for what words, &c. this Action 
will Iye,ſee March his Book for Slander, 


and 
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and Sheppard's Actions for Slander. 
' See Touch. Prec. Tit. Words. 

See Towvſend's Tables. 

Buit Note , That this Action is beſt 
laid when *tis ſaid fal/o & malitivſe 
dixit,@&c. | 

It matters not whether the Plaintiff 
do in his Count ſet forth all the Cir- 
cumitantial words as they were ſpoken, 
ſo as he lo forth the very words truly 
that are actionable; and that he muſt 
be ſare of, for a little Variance may 
marr all; and therefore *cis wiſely 
done of thoſe that where they doubt, 
they charge the Deferidane with ſpeak- 
ing of Vaiious words at ſeveral times, 
and ſeveral ways, and by that are ſure 
in one of them to hit upon the very 
Words themſelves, or the ſubſtance 
thereof. LS F | 

But then he muſt take care, that the 
Jury do aſſeſs Damages only for the 
words that are ſpoken. 1 Cre.238, 


Treſpaſs. 


Note, 


Where, for whom, againſt whom, Tr:{zaf* 


and for what this lies,and for the Count 
or Declaration therein , ſee Survey of 
the Law, p.328,0@c, 

See Compleat Sollicitor, pag.217,% 16, 


I9. 
See Touchſt.of Preced.y.2 64:&c. 


2 


See 
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See Townſend's Tables. 


T rover. 


SD Trover ; In counting upon Trover 
of Goods, to every parcel you ought 
to ſhew the price and value, otherwiſe 
tis ill. F.N.B.$8. 2Cr0.130, 14.6,654- 

See for this Compleat Sollicit. 22.2. 
See before pag.22, and obſerve after. 
See Townſend's Tables. 


Waſ. 


Waft. See for this TouchFone of Precedents, 
Pag-317. 
See Prad.Rep.34.3. 
See Landlord and Tenant, from 220 to 


251. 
See T ewnſend's Tables. 


Variance in Declaration,&c. 


; A Declaration ought not to vary or 
+ rare differ from the Platnr - that is, the 
from thePlaint. Cauſe which the Plaintiff doth expreſs 
in his Writ, why he brings his Writ. 
For the Writ -is the ground of the 
Declaration, and that which warrants 
it. PraG.Reg.g9. 
This is meant of Originals ; ſee 
Pratt.Reg.pag.9 2. 
| 2-PAag'9 3 bn. 
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Defendant pleads Non Aſſumpſit infra Two - Original, 
fex Annos : Plaintiff replies of another #7/* varies 
Original brought, upon which the De. #'9” 7b ſecond. 
fendant was Outlawed and Reverfed, 
and that he preſently thereupon 
brought his new Writ. 
Altho' the firſt Original vary from 
the ſecond in damages, time, or place ; 
yet it is good to maintain the Action, 
if it be averr'd to be for ane and the 
ſame Cauſe. 1 Int.232. 1Cro.295,4-4-3. 
S:iles 442. 
See for Fariance in Pleadings here- 
after, 


Diſtinficn of ſome Words to be uſed , or 


refuſed in Declarations. 


If onedeclare in an Ation of Treſ- 1: Treſpaſs fo 
aſs, for taking away of Live-Cattel ;£/ve-Carrel, 
. »- | Cepit & ab. 
n ought to lay, that he took away his 5; *.? 
Cartel pretii ſo much , by the words ,,, j* 
cepit & abduxit. 

But if he declare for taking away Fr things. 
things without Life , he ought to ſay without Life, 
ad walentiam of 10 much, by the words Cepit & aſpor- 
cepit & aſportavit. Pratt. Reg. pag. 349. wg PR ies 
Zouchſt.of Rrec.2.8,2.9. 

If one declare, Ouare bona & catalla Bora & Ca- 
ſaa cepit, vis. unum ſcriptum obP;it 15 11] ; talla. 
becauſe a Bond, or the Value thereof . 
cannot be demanded by the Names 
Bona & Catalla. S286 Nelv.37,22.0. * 

L 


23 


Equum cepit. 


Hic in Cur? 
prolat'. 


Conceſſit ſe 
teneri. 
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If one declare, Equum cepit a perſona 
Quer, and ſays not Equum ſuum, *tis ill. 
2 Cro0.46. Yelv.36. 

If one Count upon a Bond , if it is 
not ſaid bic in Cur” prolat”, "tis Error 
in ſubſtance. 2 Cr0.32. 

The Count was, Quod conceſſit ſe 
teneri, and docs not ſay, Per [criptum 
Obligatorium: Bur at the latter end ſays, 


Profert hic in Er profert hic in Cur? [criptum pred quod 


Cur'. 


Quod cum 1 
Treſpaſs. 


In Battery. 


1; E ferment. 


debitum pred teftatur, &c. The Deten- 
dant demands Oyer , and pleads pay- 
ment, and the Count was adjudged 
good. 1 Cro.209, 2 Cro.g.20. ſec 3 Cre, 


7 37+ 

If in Treſpaſs for an Aſanle, the 
Declaration is, Quod cum the Defendant 
ſuch a day and year aſſaulted the 
Plaintiff; the Declaration is erroncous ; 
but if it ſay, Quod cum the Detendant 
Fuit in pace dicti Domini Regs, tis good, 
Plow.128. 2 Cro. 537. 3 Cro.507. Stiles 


. T17,133,430- 2 Bulitr.215. 


*T was the Opinion of Saunders, That 
Onod cum in tranſgr makes it naught 
after a Verdi&, and that a General 
Demurrer to ſuch a Declaration is 
ſufficient; neither is it good in Pattery, 

Bur in Eje&tment, and 1ſo in Debt, 
Quod cum & tamen non ſolvit, good ; 
and in Caſe. See 2 Bulftr. 214, 215. 
Sherland and Heaton, Noy 58. Cro. Eliz. 
507. 

In 
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Of Pleas, &c: 29 

In Count upon an Aſumpſit, to pay Narr' in af- 
2 4. for every Farthings worth of Da- Jung, 
mage which the Plaintiff ſhould have a 
ſuftained; you ought to ſhew how ma- 
ny Farthings loſs he hath ſuſtained, or 
it will beill. Ye. 39. 220. Mich. 9 Fac. 

B.R. Coventrie's Cale: 

In Count, by an Aflignee for breach Narr” 2y ax 
of Covenant, if it appear in the Count Une. 
thac he is Afignee, 'tis no matter whe- 
ther you ſaid in the beginning that he 
was Aſſignee. 2 Cro.82 3. 

If a Bill be Filed in Hil. Terr, and —_—— 
declares, That the Defendant had ys 
alfaulted and beat his Servant, Per quod ;;11 frer the 
he loſt his Service from ſuch a day to 4#iom broughr. 
ſuch a day , and continues the Loſs 
and Treſpaſs till after the Adtion 
brought : The Bill ſh3ll for that cauſe 
abate, 2 Cre.618. 1 Rdl.576. See after 
tor Abatement. 

In Counting in Eje&tment , upon a Fie#ment my # 
Leaſe made by A. and B. It appear'd font Leaſe 
A. was Tenant for Life, and B. had the r Sagas 
Reverſion, and Adjudged againſt the ,,;;, rever- 
Plaintiff. For the Plaintitt declared juz. 
of a joynt Demiſe, and it was Reſolved 
it was the Leaſe of A. during his Life, 
and the Confirmation of B. and after 
the death of A. ic was the Leaſe of B. 
and confirmation of A. 6 Co. fo. 14. 6. 

Treport's Caſe; and there faid , Thar if 
Tenant for Life, and he in Remainder 
joyn 


39 


Narr* upon the 
Stat. for Uſury. 


Narr* for -1n- 


difting him at 


the Quarter 
Seſſions. 


Juſtices. 


Acquittal, 


Narr* for Di» 


ſurbance in 
Church, Fair, 
gr Market. 


Of Pleas, Sc. 


joynin a Leaſe rendring Rent, Tenant 
= Life ſhall have the Rent during his 
fe. 

If the Plaintiff declare againſt the 
Detendant upon a corrupt Contract 
made againſt Stat. 12 Car. 2. againſt 
Uſury, he muſt ſay in his Declaration, 
That the Defendant corrupts aggre- 


avit ; or elſe ſhew, that the Contract . 


was made pro Uſura , contrary to the 
Statute : For he muſt purſue the words 
of the Statuto. Pra#.Keg.90. 

If the Plaintiif count againſt the 
Defendant, That the Defendant at 
the General Seſſions of Peace held at 
{uch a place, in ſach a County ſuch a 
day, before F. &* ſocizs ſur tunc Fuſtic, 
Oc. malitioſe, &c. quandam Bill Inditta- 
ment” againſt the Plaintiff , ſcribi fecit 
continew,&c. and doth not alledge,that 
the Juſtices were Juſtices of Oyer and 
Terminer, and yet the Declaration held 
good; but the Plaintiff muſt alſo ſhew 
that he was thereupon acquitted , or 
the Action will not lie. Nelwv.1 16. 

In an AF» upon the Caſe, for diſtur- 
bance of the Plaintiff in his Seat in 
the Church, or to hold a Court or 
Burial in the Church, or to ule a Fair 
or Market; %is ſufficient to ſay, Ma- 
litioſe difturbawit & impedivit generally, 
without ſhewing any ſpecial Diſtur- 
bance. 2 Cro.5 06, Se8 Co.lntr.$. * 

; DUE 


C 
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Of Pleas, G&c. 3 r 

But upon Covenant, for the enjoy- Narr* on Cove. 
ment of any thing, when you aſſign a 79. for En- 
Breach , you ought to ſhew for what /9"5&* 
you were diſturb'd, and how : For'tis 
not ſufficient to ſay, Quod n0n potut 
habere & gaudere,c. but yet you need 
not ſhew your Title ſpecially. Telv.z o. 

8 Co.g1. 3 Cro.g 14. 

. Covenant to Repafr Houſes , the 
Breach muſt be affigned particularly. 
Pra&.Reg.4.9. 

But in an Action of Debt brought Narr' on 03/;« 
upon an Obligation, for breach of the 87% 
Condition thereof the Plaintiff is not 7": 
to aſlign in what the Breach is, until 
the Defendant hath pleaded perfor- 
mance of the Condition. Idem pag.4.9, 

See after 162. 

If .a Man make ſeveral! Executors, Narr' concern. 
one as to his Goods, and another as to 7 E*cnutors. 
his Leaſes, they may be ſued as one 
Executor. 1 Cre.293. Sce more after. 

An Executor ſells the Goods of his Execeror [els 
Teſtator, and for the Mony ,unpaid 6s, and 
he brings an Action; 'tis not necetiary _ eg 
- » . cCFi00, 
4n ſuch caſe to 'name him Exgcutar. 

And fo for Goods taken after the death Narr. 
of the Teftator, altho* the Mony 'reco- 
vered ſhall be Affets. Went.5 2, Plow.$ 1.4. 
Yelw.33. 

In Counting againlt an Executor of r4.u;- 
his ow wrong , you muſt name him /:: own wrong, 
Exec" tejf "i uli* yo{unt”,efc.becauls TNCEC Nart”, 

iS 


JZ 


Evecutor brings 


Debt jor Rent 
w#pon: Teſtator”s 
Ecaſe. 


Non P:omifit, 
Land to def. 
cend, 


Eftates of 
Husband and 


wife, 


9s. 


Of. Pleas, &c. | 
is no other Form of Counting againſt 
ſuch an Executor.5 Co.30. Yelv.137. 

In Debt, by an Executor for Rent 
upon Leaſe made by the Teſtator , 
you may Count thus, Quod cum the 
Teſtator (/cilicet die & Anno) fuit poſſeſſ. 
de uno Meſſuagio pro termino 30 Anno- 
rum, (or pro termino exceden? viginti ans.) 
Et fic inde poſſeſſ*. exiſten dimiſit , &c. 
without ſhewing the Title , and 'tis a 
good Form. Mich.2 2 Car.2. Tratle verl, 
King. , 
See more concerning Executors ; 

Prat#.Reg.I 1g. | 

See after more of Executors. 

Note, Executors and Adminiſtrators 
muſt in their Declarations ſet forth the 
Probate of the Will, or Letters of Ad- 
miniſtration; otherwiſe he dorh not 
entitle himſelf to the Debt. 

Obſerve more of this hereafrer. 

The Father promiſed his Land to 
deſcend to his Son upon payment of 
Mony; which paid, the Son in att 
Action againſt the Father, declares 
Qued non. promiſit his Land to deſcend, 
&Cc.and per Cur the Action well brought, 
and Judgment, pro quer. 2 Bulſtr. 18. 
Gray verl. Gray. 

In declaring on Eſtates of Husband 
and Wife, you ought to ſay, Quod cum 


mſinul ſeiſiti fuer ,2 Bulſtr.3 2. 


Note, 


"I 


Of F leas, & C, 33 
' Note, When you declare upon a How © declare 
Leaſe for Non-payment of Rent ; you 2% Leaſe for 
muſt recite the Leaſe over the Red. 
dendum, and the Services, Duties, and 

Heriots. | ; 

When you declare for breach of Upon breach 
Covenant, you muſt recite the Deed Y Covenant. 
over the Covenant broken: 

If chere is only a Hand to a Writing, r3., , mg 
and not a Seal , Covenant lies not ; t a Writing, 
but Caſe upon Agreement, and de- 97 no Seal. 
clare, That mm conhfideration the Plain- | 
titf had promiſed to perform the A- 
greement on his part, the Defendant 
promiſed to perform on his part, and 
ſo aflign breach. E9.S. _ | 

If a Conceſſit [elvere be brought for Conceſſit ſol- 
100]. where there is but one Penny V0e,904 Low. 
due, and the Defendant wage his Law "__ 
and doth not prove it, and brings not 
Witnetlles to teſtifie that they believe 
he Swears truth ; *tis ſaid in this caſc 
the Plaintuf ſhall recover the whole. 

Sed quere. 

See after for Wager of Law. 

If a Bond be dated 1 Tunis, Anno Pond af 
22 Reg' Annoque Domini 1671. when as yo = 
it ſhould be 23 Reg”; it is beſt to de- "One EE 
Clare, 1 die Tun Anno Dow 1071. per 
quoddam ſcriptum [uum;&c. leaving out 
Cujus dat” eſt eiſdem die & Anne, and it 
will be will enough. Ed. S 


D Plaintiif 
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Plantiff declares upon 3 Aſumpſits, 
and the third laid by the date to be 
before the firſt, and naught. See Yelv. 


J- 

Declaration ? Note, Upon the Plaintiffs amending 

amended. his Declaration, he hath Ele&ion to 
pay Coſts and go to a Trial , or to 
give an Imparlance. Butif the Defen- 
dant amend alſo, he may proceed, and 
Colt need not on either fide. x Keb. 
195. 

Coſts. In Ejetment where the Title is 
material , the Plaintiff amended his 
Declaration after Plea ( but while all 
was in Paper.) in the Date of his 
Action, without paying Coſts. 1 Keb. 
If. 

Perſons Name Tt was moved pro Quer,, That a per- 

ow out of the ſon named in the Simul cum , being a 

Dectarariom. Material Witneſs, might be ſtruck out , 
and it was granted; and Juſtice Keeling 
ſaid, If nothing was proved againſt him, 
he might be a Witneſs for the Defen- 
dant. 

How to con- In an Akion againſt an Hundred 

clude a Declt- F,;. Robbery, it is good to conclude 

ration againſt . 

# Hundred the Declaration contra formam Statuts, 

for Robbery. and not Statutorum, if 1t be upon two 
Statutes. YNel.116. rt Cro.l 87. 

How to ſue out this Action, ſee Com- 
pleat Solicitor from pag.198 tO 217. 
For General Rules concerning the 
Count or Declaration , obſerve _ 
or 


ſits, 


-o be 
Yelw. 


ding 
n to 
or tO 
efen- 
, and 
| Keb. 


tle 15s 
d his 
le all 
f his 
1 Keb. 


a per- 
ing 4 
© Out , 
Keeling 
F bim, 
Defen- 


ndred 
aclude 
Statuls, 
nN two 


e Com- 


I 7- 

ng the 

e after. 
For 


Of Pleas, Ge, 
7 For the Cauſe of Actions,and who 

ſhall have them, ſee before ; and ſes 

Pra#.Reg. from pag.5 to 11. 

Touchſtone of Prec. from 25 to 43. 

See Compleat Solicitor, and Compleat 

Attorney, in the Courts of King's- 

Bench and Common-Pleas. 

See the Survey of the Law under 

proper Titles, &Cc. | 
An Action upon the Caſe grounded Attio ſuper 
upon a Promile , the Declaration is Caſum ; 7%: 
( Adis ſuper Caſum ) in the Singular 
Number, altho' the Action be brought 
upon divers Promiſes, for the word 
includes all. Pra&#.Reg. pag.s5. 


Rule for Laying of Attions. 


| All Real and mixt Attions, as Waſt, qbour the Lay- 
Ejedtion? firme,c. mult be brought in ig of Afien:. 
the County where the Land heth, 

and cannot be laid in any other place, 

for they are Local ; ſo are Treſpaſſes ra! 4%n:. 
of Quare clauſum fregity and-the ſaine 

places muſt be ſer down in the Decla- 
ration wherein the Wrong was done. 

. Bur by the Common Law and Pra- 7ra»/itory 
ice , All Perſonal Aftions (that are 44:02. 
not Local in their own nature, as is a 
Quare clauſum fregit ) and all tranſitory 
Actions, as Debt , Detiinue, Annuity, Or 
Account, &. may be brought in any 
County where che Plaintitt pleaſerh , 

D 2 and 


Of Pleas, &c. 


and the Plaintiff by his Declaration 

may ſuppoſe it to be done in any Place 

or County, (notwithſtanding Star. 

6 R.2.cap. 2.. which ſaith, Writs of Debt, 

Account, &c. ſhall be commenced mm the 

F Counties where the Contra@ts were made ) 

But CUTE for that Statut * put in uſe * 

9 H.7.Rot.10g, 197 Chat Statute was never put in uſe *, 

1d Book of by Doderidge, Hill. 16 Fac. B.R. and {o 

Entries 183. Coke upon Litt. 282.4. Perk. Grant $0. 

Crompt. 7ur. Brook cap.4.51. Kitch.136, 180. and ſo 

x avg 1s the Practice in Courts , whoſe Juriſ- 
»NeD.1 16s — . a : 

diction is not limited, That in an 

Action brought for tranſitory things, 

as Beating a Man, or the like, the 

Wrong being done in one Town, the 

Plaintitf may alledge it to be done 

not only in another Town , but alſo 

in another County, and the Jury upon 

Not Guilty pleaded, &c. are bound to 

find for the Plaintiff: And in theſe 

Caſes, if the Plaintiff lay the thing to 

be done in another place, the Defen- 

dant may nor traverſe it , and fay ir 

was done in another place, and not 

the place fer down in the Declaration, 

unleſs there be Special Caule of Juſti- 

fication , which doth extend to the 

Aion again place: As if a Conſtable of a Town 

a Conſtable, or Arreſt a Man for breaking the Peace, 

o1er Officer, and an Action is brought againſt him, 

a and laid in another County ; there he 

may traverſe the County , (but withal 

he muſt add) Ard all other places , 


{awving 
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ſaving the Town whereof he is Conſtable. 
So for taking of Goods Damage- 
feaſant, in another County. Co, Lit. 
| 282,283. But if an Action be brought 
againſt an Officer for any thing done 
| | about his Office, it muſt be laid in the 
| County where the Fat was committed 
Cor upon Trial it will go againſt the 
Flaintiff;) and ſo when an Action is 
brought againſt a Man, for doing any 
thing under any Act of . Parliament. 
See Pratt. Reg. pag 5,6, he ſaith, Gene- 
| rally (and it is the better. and more 
indifferent: Courſe ) Tranſitory Actions 
uſe to be laid in that Cuunty , where the 
Cauſe of Aion did firſt ariſe. 

Or upon an Athdavit made by the 
Plaintiff,: the Court will many times 
alter the Venue ; but how this may be Yenue changed, 
prevented, ſee 1 Keb.$59. : 

When an Adtion 15 brought for ec a 
Rent by the Lellor againſt the Leſſec, ,, ;, 13:4 T 
the Action may be brought either 
where. the Land lies, or where the 
Demiſe was made ; but when *cis 
brought by or againſt an Affignee , it 
muſt be brought where the Land lies, 

| altho' the Mony is to be paid where 

the Demiſe was madse, 1 Cro. 143, 184- 

| 7 Cro.t. 3 Cro.636. Dyer 4.5.C. 

Debt by an Executor of a Grantee *” 7 Exe 
of a 'Rent-charge againſt the Pernor © * 
of .the Profits tor Arrearapes , muſt 

FJ ?} Do 
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Againſt an 
Adminiſtrator. 


By the Deviſee 
of 4 Reverſion. 


EjeFment. 


Trove? and 
Converſion, 


Of Pleas, &c. 


be where the Land lies, Hob. 39. 

If an Action of Debt be to be 
brought againſt an Adminiſtrator for 
Rent , which was due by the Inteſtate 
upon a Contra&t made betwixt the 
Plaintiff and the Inteſtate in his Life- 
time , the Action muſt be brought in 
the County where the Contract was 
made : But if an Action of Debt be 
brought againſt an Adminiſtrator, for 
Rent due for Lands lett by the Plain- 
tiff to the Inteſtate, but growing due 
ſince the Letters of Adminiftration 
granted unto him; the Action muſt be 
brought in the County where the 
Lands lye, for which the Rent is due. 
Pratl.Reg.103. 

Debt tor Rent by the Deviſee of 
the Reverfion; it ſhall be where the 
Land lies. Winch 6g. 

Eje&ment of Land in Middleſex may 
be well brought in London, alledging 
the Demiſe to be made in London, 
2 Rol.603. | 38 

Where the Trover of Goods is in 
one County, and the Converſion is in 
another County , the Action brought 
for theſe Goods may be laid in the 
County where the Converſion was ; 
for the Converſion of the Goods is 
part of the Cauſe of Action. Pratt. 


Reg. 326. 
i 
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Of Pleas, G&c. 39 
If an Obligation be made beyond Bond made 

Sea, and bears date there; it may be *99 Sea:. 

ſued inEngland,and alledged that it was 

made in England; and it cannot be tra- 

verſed. 1 In{f.261. 2 Cro.7 6. 

It two, or three, or more bind them- gf g,;,y , 
ſelves in an Obligation by the words 5y:t. Bond. 
Obligamms nos , and lay no more, this 
Obligation is joynt and not ſeveral ; 
but it the words be , Obligamus nos & 
utrumque noffrum, or Nos & unum- 
quemque noſtrum, or Nos & quemlibet 
noſtrum, or Nos & alterum noffrum, _ 
the Obligation is both joynt and ſeve- ; 
ral; and where 'tis Jens , the Plain- hogs. 
tiff muſt ſue all the Obligors living ſeveral Bond. 
together, or elſe the others may plead _ 
in Abatement ; but where "tis both 
Joynt and Several, the Plaintitf may 
ſue all together , or all apart, at his 
pleaſure. Hil. 19 Eliz.B.R. 

And fo 'tis of Joynt Promiſes, and 

Several Promiſes. Co. 9.5 3. 
And ſo of Covenantors, &c. Joynt 
or Several. 5 Ce.19.23. Dyer 338. 


About the Limitation of time for bringing Rule. 
Attions, 


By the Stat, 21 Tac. 1.16. All Actions Caſe, Azcount, 
upon the Caſe (other than for Slander;) Treſpaſs, Devt, 


Actions for Account (other than con- 257%, 779: 
ver and Re- 


cern Merchandize ;) Actions of Trel- alivin, 
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Aſſault and 
Impriſonment, 


ec. 


For Words, 
or Slander. 


AF;on ſaved. 


Proviſo ſor 
bringing a 
Alew Atlion. 


Gf Pleas, &c. 
paſs, Debt, Detinue, Trover and Re- 
plevin , ſhall be commenced within 
fix Years atter the Cauſe of ſuch Acti- 
ons or Suir, and not after. 

All Actions of Treſpaſs, of Aſſault, 
Battery, Wounding , and Impriſon- 
ment, within four years after the cauſe 
of Suit, and not after. 

All Actions upon the Caſe for Words, 
within Two years afrer the Words 
ſpoken, and not after. 

The Right of Action in the Caſos 
aboveſaid, is ſaved to an Infant, Feme 
Covert, Nor compos meitis , 4 Perſon 
Impriſoned or beyond Sea; fo as they 
commence their Suits within the times 
above-limited reſpectively , after their 


Imperfections removed. 


Provided alſo, That if in any ſuch 
Actions Judgment be given for the 
Plaintiff, and the ſame be reverſed by 
Error, or a Verdict pals for him, and 
upon Motion in Arreſt of Judgment 
It i5 given againſt him; or it the De- 
tendant be Outlawed in the Suit, and 
after Reverſe the Outlary : 

In thele Caſes, The Plaintiff, his 
Heirs, Executors, or Adminiſtrators, 
commence a New Aion within a 
year after ſuch Judgment Reverſed, 
or given againſt the Plaintitt or Out- 
lary fo reverſed, and not ater. 


Note, 


Of Pleas, &c. 4T 

Note, If one ſue out an Original, S:ature pre- 
or take out a Latitat within the time ?# 5y 
limited by the Statute; it is a good "28. ug * 
bringing of the Aion in due time, 
and he is not barr'd by the Statute, 
altho* he do not declare againſt the 
Party within the time limited by the 
Statute. Praf.Reg.p. 1 0: 

See 1 Keb.181. 

One may joyn two Debts due upon 799% 
two ſeveral Obligations in one Action, 
and fo it is of other Perſonal Ations; 
but it cannot be done in Real Actions. 

Idem ibid. | 
Vide there coricerning Actions, and 
in TouchFt. of Prec. P.24,35-- 

Aſſault, Battery and Ejectment, both 
in one Declaration. Teachp, Prec.28. 

And the Rule is, That in Perfonal 7h: R:7 jr 
Actions one may joyn or comprehend J9%s 4#: 
ſeveral . Cauſes or Wrongs in one" 
Action or Writ, ſo as they be of one 
Nature, and againſt one Perſon, as 
Debt and Detinue, &c. may be joyned 
together, and one may bring . One 
Action of Treſpaſs for divers ſeveral 
T'reſþaſles , done in divers places and 
at divers times; and it hath been held 
for divers Treſpaſles in the {ame place 
at divers times. Co. Lit. 257. F.N,B. 

91. 
So one Action of the Caſe may be Joyning in 
brought for divers Promiſes ; ſo of 4#10ns. 

Waſt, 


Joyning of 
Perſons in 
ATions, 
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Waſt, for divers Waſts of divers Lands, 
and by divers Leaſes. But Debt, and 
Treſpaſs, and Wrongs of divers Na- 
rures, cannot be joyned together in 
one Action, tho? againſt one and the 
fame Perſon. 8 Co.87. 3 H.4.13. 11 H. 
6.18. 

And it was held Error, where the 
Plaintiff in Debt for 2 /. 18 s. declared 
againſt the Husband and Wife for 
39 5. upon the Wives Contrat dun 
fola fuit , and 39 s. upon an In/imut 
computaver with the Husband only; and 


the Plea was Nzl Debet, and Judgment. 


ſtaid for the Errors. Hob.25 8. 

So if one declare againſt an Exec- 
cutor for one thing upon the buying 
of the Teſtator, and for another thing 


of his own. buying , and fay , That 


upon Account the Executar being thus 
Indebted, promiſed payment; this is ill : 
For the Defendant is to be charged in 
two manners. Hob.120.pl.115. 

Divers Pertons may have an Action 
of Treſpaſs joyntly tor Goods taken, 
or the like; but of Pattery , or ſuch 
Perſonal Treſpaſs, the Aion ought to 
be ſingle ; unleſs it be a Man and his 
Wite , and then yon ſay, The Goods 
of the Husband . only; for the Wite 
cannot have property during Cover- 
ture. SCE Touchſt, Prec. 2.9. 


How 
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How Hwsband and Wife muſt ſue,or be ſued. 


The Rule for this is : 
The Wife can in no ways fue alone ow they may 


* after the Marriage, nor be ſued in any ſue rhe Wife. 


caſe without him for any thing ſhe 
hath done; except by the Cuſtom of 
the City of London, for being Sole 
Merchant. | 
Yet it's ſaid, If ſhe be beat before or 
after Marriage , and the Husband die 
before Adttion brought, ſhe may ſue 
alone. 
The Husband muſt ſnealone; where The Huiband. 
he and his Wife deliver Goods , he 
muſt bring the Detinue: 8 E4. 4. 14. 
So if a Promiſe be made to her,to pay 
him — 7 ROS | 
See 37 Aſſ.pl.15. 
In Debt : for the Artearages of an 3. 
Account , they muſt joyh. Plow. 418. 
16 E4.4.8. | WL | 
For Treſpaſſes done to her before Bo 
or after Marriage , they muſt joyn; 
except the beating the Wite during 
Marriage be ſuch , that he loſe her 
Company, he may ſue alone.2o F.7.5. 
Paſch.16 Fac B.R.5 Co.16.97. Dyer 805. 
9 Ed.4.52. 
And yet it hath been faid, That in The Hwband 
all Actions wherein nothing but Da- #92, or 40%. 


mages are to be recovered , and the 
Hul- 


_— 


tow they mu 
be fred. 
Hu:rband ſurd 


alone. 


Beth ſud, 
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Husband alone may releaſe it, he may 
ſue alone, or joyn with his Wife ; but 
the ſafeſt way is to ſue in both their 
Names. 

If a Bond or Bill be made to them 
two during Coverture; or if an Ac- 
count be made to her by her Receiver, 
whilſt Sole: So where a Reverſon is 


granted to them, and the Leſlee break 


Covenant; ſo if he have a Leaſe for 
Life in her Right, and he make a Leaſe 
for Years, and the Lefſee do Watt ; 
fo if the Wife have a Rent-Charge 


arrear before her Marriage: In all 


theſe Caſes: the Husband hath his Ele- 
&tion, to ſue with, or without his Wife. 
20 H.7.5.Paſch.16 Fac.B.R.14 Fac B.R. 
5 Co.18. 2 H4.7. 38 H.6.3. 37 4f/.I1. 


2 H.6.53. Paſch.3% Eliz.B.R. Germy ver- - 


fus Longer. 80 
In fome Caſes the Husband may be 
ſued without his Wife, as if during 


'Coverture they both make .a Bond. 
3 63-29. . ---- En 
If Goods be delivered to the Wit 


when Sole; ſo if he doth Walt in the 
Land he hath in her Right; ſo for 
Land he hath in her Right; fo if ſhe 
being Sole, make a Bond or Promile 
after Marriage ; they muſt both of 
them be ſued in theſe Caſ2s. 39 Ed. 3. 
17. 5 Co.It. 52, 62, 75. Ce. Lit. 12- 
Dyer 355. 

And 


——— 
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And in all Caſes where they are 
both ſued, altho' the Husband may 
anſwer alone, yet the Wife ſhall never 
be forced to anſwer without the Huſ- 
band ; except being Sole Merchant,&c. 
24 H. 6.29. 40 Ed. 3. 34. 41 Ed.3.22. 
2 R.2.15. 

A Man marries with a Woman, 
Executrix to her former Husband; to 


' which former Husband the Defendant 


was Indebted 100 /. and promiſed the 
ſecond Husband , That if he would for- 
bear him, &c. he would pay him the Debt. 


' In bringing the Action upon this Pro- 


— 


; eth ſhall firſt anſwer, 


miſe, he need not joyn his -'Wife with 
him , but muſt aver that ſhe 1s alive, 
2 Cro. 110. Nelv.84. 

See Touthſt. of Prec. 25. 

See Compleat Solicitor 334. 


How Executors, and Executors of Execu- 


tors ſhall ſue, and be ſued. 


See Touchſtone of Preced.29. 
See alſo Wentworth,s Executor. 
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When Executors bring an Action , 7he Ru!: 


they muſt all be named : But when an 
Action is brought againſt them, ic muſt 
be only againſt ſuch of them as do 
Adminiſter. See Noy's Max.103. 22E4. 
3.19. 15 E4.3.8. and he that firſt com- 


Tenants 
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How Tenants "Tenants in Common ought to joyn |, 
in Common 11, Actions Perſonal ; but not in thoſe 
muſt ſue. in the Realty: And in Afﬀlize and 

Slander of Title they ought to ſever, 
1 1nſt.195, 196. 7, 8. Nely. 161. 23,24 


2 Cro.231. 
Tenants in In Ejetment upon a Leaſe made 
Common. by Tenants in Common ; it ſeems the 


Count is ill , and ought to declare 
upon ſeveral Leaſes; they ſhould joyn | 
in a Leaſe to another, and he to de- 
mile to another, who ſhould bring the 
Action , and then all the Matter will | 
come in Evidence. 2 Cro. 83, 166. 


2 Rol. 719. 
cater ent A wan by Bill ſcaled, acknowledges 
Surviver, to have received of P. 40J. to be 
= equally divided betwixt 4. and B. and - 


co their uſe; the onedies his Executor, 
and the Survivor ought not to joyn in | 
an Action for it; but the Executor 
ſhall have an Action for one 20 /. 
and the Survivor for the other. Yelw.2 3, 
3 Cre.729. Winch 127. Mo.667. ' 
junkie and Parſon and Vicar cannot joyn in an 
Vicar. Action for Tithes, but the Farmer of 
their Tithes, tho' he claim by ſeveral 
Grants under them, ſo that both their 
Titles are conjoyn'd in one perſon g 
he may have one Action for Non- 
payment againſt ſeveral Perſons in ons | 
Writ. Yelv.63.2 Cro.68. AMo.914. 


"Two 


—— — 
» 


— 
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joyn Two or more Plaintiffs may not ſue 7% Releof 
hoſe in one Action for ſeveral Cauſes , tho' j91#2z perſons 
and of the ſame kind; and therefore two 7 © 
ever, cannot joyn in one Writ, to ſue upon 
32-4. two Bonds for Debt due to them , or 
— -to ſue one man for Treſpaſs : But if 
nade | two or more have cauſe to have one 
5 the. Action ; as if one Bond or 4ſumpſit be 
lars made to two, or more; in this caſe they 
Joyn | may and mult ſue all together. 
) de- And if two Men have more Lands 
the - and Goods together in Joyntenancy, 
will | and thereby wronged in it, regularly 
166. they muſt ſue joyntly in one Action 
for it; and if they be Tenants in 
dges Common of Lands, in a perſonal 
> be) Action , as for a Treſpaſs, or the like 
andq - Wrong, they muſt ſue joyntly ; but in 
1tor, a real Action they muſt ſue apart. 
nin | Co.Lit.195,196,198. 
utor | Note, If one Treſpaſs be done by Tre{p*ſs 5 
L0H, divers, the Plaintiff may make it joynt, pee 
| | eleaſe to one 
9.23. or ſeveral, as he pleaſes.Co. Lit.23 1,232. ,, , xeleaſe 
And yet two that joyn in a Treſpals ;» al. 
T an | do ſo make one Treſpaſſor, that one 
r of of them is anſ{werable for his Fellow ; 
eral and if they be ſued in one Action, 
heir, they may ſever in Pleas and lilues : 
lon 5 Yer one Jury mult releaſe Damages 
Non- for all ; but there ſhall be bur one Saril- 
ONE | faction, and a Releaſe to one will dif- 
charge them all: And as to Damages, 
he chat is no party to the Ifſue ſhall 
Fwo | havs 


Audita Que- 
rela 75 in n14- 
ture of a 
Declaration ; 
ſo 1s Scire 
facias 


Scue facias. 


Nichils 
Return'd. 


Infant in« 
tpefed. 


Of Pleas, G&c. 
have an Attaint as well as his Fellows ; 
and if they be ſued in ſeveral Actions, 
tho' the Plaintiff may make choice 
of the beſt Damages; yet if he take 
one Satisfaction, he can take no more; 
and if he doth endeavour it, an Audita 
werela lieth. Hob.g1. 


Concerning Audita Querela, and 


Scire facias. 


An Audita Querela,and a Scire faciass 
are in the nature of a Declaration ; 
for they do ſet forth at large the Cauſe 
of the Plaintiff's Action. Pra. Reg. 
93: ; 
See more, who may have this, in 
Compleat Sollicitor, p. 246,247,248. 

See Concerning Scare facias, Pratt. 
Reg. 297. and Touchſtone of Prec. 25 4- 
See Compleat Sollicitor 333. 

In Audita Luerela two Nichils ought 
to be returned , or a Scire facias upon a 
Scire facias; otherwiſe 'tis Error. 2 Cro. 
59. Nelv. $5. 

If an Infant brings an Audita Que- 
rela,and 15 inſpected and has Judgment, 
and after the Judgment is reverſed by 
Error ; and afterhe comes of full Age, 
he ſhall not have an Audits Querela 
upon his firſt inſpe&tion. Tel.88. 2 Cre. 
59.Con', 

If 


; 
| 
| 


—_- 


iy Wh 1 4 


— 


| Of Pleas, &c. a9 

If judgment is given upon a Scire Recognizance 
Facias, upon a Recognizance acknow- £94, Judg- 
ledged by an Infant; if upon an" 94944: 
Audita Querela, the Recognizance is 
avoided by Infancy , the Judgment 
thereupon is avoided. Telv. 155. 2 Cre. 

646. : 
_ See more Dyer 2.32, 333. 2Cre. 208. 
1 Len.y32,140,Finch? "A deColert 8. 

The Court will make them enter yy (61 Re? 
up their Judgment , ſo that they ſhall cords ; 
not Plead Na tiel Record. See Med. 

Rep. 111. 

An Infant Plaintiff ought to ſue by rw an Tufang 
his next Friend or Guardian, and an onght ts Se, 
Infant Defendant muit appear by his 
Guardian. t Cr. 161. Hutt. 92. Comp). 

Sol. 334% : 

Where at: Infant Sues with others in fant Sze; 
auter Droit as Executor, &Cc. here he »#” 9/nere, 
ſhall Sue by Attorny,for all of them to- 
gether repreſent the Teſtator ; bur if 
Detendant, he muſt appear by Guar- 
dian, and fo twas adjudged 7rin.2 x 
Car. 2. 

Foxwiſt & al. Exec. &c. verl.,;;. ,;1; 
Tremayn ; upon a Demurrer (to a jave abated if 
Plea in Abatement 2 Ouia dro Qaer. he had not 
ſunt infra eAitat. & Narr* per Attorn.) $4 #1 auter 
ſee 7elv. 130. 5 Co.29. 3 Cro. 377; 378, _ 

54. Poph.112, Reſpond. OuFfer. 


E, By 


5O 
Ideos how to 
be Sued, Cc. 


Who may Sue? 


or be Sued, 
The Rule. 


Per/ons atſatled 
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By Forteſcue p. 33. H.6. fo. 18. an 
Ideot cannot Plead by Guardian, nor 
next Friend, but in his proper Perſon ; 
and who will Plead the beſt Plea for 
him, ſhall be admitted: Dzg.1 3.6. 

If a Man becomes Noz compos men- 
tis, It he be within Age, he ſhall ap- 

ear by his Guardian ; if of full Age, 
by his Attorny. wide 4. Co. 12.3, 124, 
125. Beverleys Cale. 


The Rule for Perſons who may Sue or beSued. 


Ideots, Madmen, and ſuch as be 
Deaf and Dumb, or any other Man, 
Woman or Child , (except Perſons 
diſabled by Law,) being wronged,may 
bring the proper Action appointed far 
Remedy in that cal. 

And ſo on the otherſide , Thelg 
may be Sued upon their wronging of 
others. 

Perſon Outlawed cannot Sue in 
any Action, whilſt he doth ſo continue. 
Co. Lit. 197. 

He that is Subje& to a King that is 
an Enemy, cannot Sue. Co. Lit. 198. 

So he that hath a Judgment given 
againſt him, upon a Writ of premu- 
re facias, fo long as the Judgment is 
in torce: Ce. Lit. 199. 


Is 


art 
Or 
n; 
for 


ens 
ap- 
BC2 
24 


ed. 


be 
an, 
ons 
nay 
for 


helg 
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in 
nue. 


at 1s 
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He that is profeſſed or entred in 
any Order of Religion, as Monk , 
Fryer, &c. ſo long as he continues ſo. 
Co. Lit. 209. h 

A Man Excemmunicated till he is 
ablolved. 

But it ſeems that arly of theſe diſa- 
bled Perlons, may Sue in auter Droit, 
being Excecutor or Adminiſtrator to 
another, ſo far as is n2edful, co the 
performarice of chat truſt: See en- 
2worths Exccutor. 2I, 22, 22, 24, Ec. 
Dyer 187, 275, 227, 371. 8 Co. 68. Co. 
Tit. t24, 125, &'c. Dyer 77. 

So he that is Attainted of Treaſon 
or Felony, or a Convict Recuſant or 
abjured the Realn,are diſabled for the 
time he continues in that State; but 
in all thoſe Caſes, the diſability being 
removed by Pardon, Reverſal, Abſo- 
lation, &c. the party may Sue again 
as bztore. Co. Lit.1%5, 129, 29 Af. 457. 
7. H 4 39: 


Rules concerning the Cotint or Declaration, 


Wherein obſerve, That ſometimes 
the Plaint or Demand may be abridg- 
ed; as, 

Where one bringeth an Afiſs, Writ 


51 - 


it - # ' 
Abridgmen! of 


of Dower or ſuch likes ; wherein the he pline or 


Writ is general, without ſhewing any Demand. 


certaluity ; Though in the Declaration, 
K 3 thg 
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the Plaintitf or Demandant is to ſhew 
the certainty of the Acres or parcels 
of Land. Then if the Tenant Plead- 
eth Non Tenure or Joyntenancy, or ſome 
ſuch like Plea, to parcel of the Land 
demanded in abatement of the Writ, 
the Plaintitf or Demandant may in 
this Caſe abridge his Plaint or De- 
mand to that parcel and leave it out, 
and pray the Tenant may anſwer to 
the reſt. 21 H. 8. Ch. 3. See Terms of 
the Law. 


General Rules concerning the Count or 
Declaration upon Originals. 


Count muſ? be 1. The Count muſt be agreeable and 
agreeable to the conform to the Writ , as the Bar muſt 
Writ. to the Count, &c. and the Judgment 
to the Count, for none of them mult 
be narrower or broader than the other. 


Co. Lit. 203. 

The Form, 2. The antient form of Counts are 
beſt to be obſerved. 

Averment. 3. The Counts, or ſuch as be in the 


nature of Counts , as Avowries, 8c. 
need not to be averred. 


SGT | 
Records alledg- _ Where a matter of Record is the 


ad, Foundation or Ground of the Suit of 
the Plainriit, there it ought to be truly 
2nd certainly alledged. 


Bue 
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But otherwiſe it is, where it is but 

the conveyance only. 
A Count ought to have three cer- Cerrainties in 
tainties. | the Count, 
I. Sufficient certainty , whereupon 
the Court may Judge. 
2. Suthcient certainty, to which the 
party may Anſwer. 
3- Sufficient certainty, upon which 
an Iſſue being joyn'd, the Jury 
may givs Verdict, without being 
inveigled. 5Co.29. 3E4d.4.21. (Plow. 
See Partridge's Cals.) 

And note by the Stat. 36 Ed.3.Ch. 1 5. Subfance, 
Declaration ſhall be good , if it 
have matter of ſubſtance ; though the 
Terms be not apt. 

The Count or Declaration is an Ex- tmperfefions 
poſition of the Writ, and addeth time #» the Conn 
place and other neceſſary Circumſtan- 9%-te% ze 
ces, that the ſame may be triable; and *””* 
any. Imperte&ion in the Count, doth 
abate the Writ. Co. Lit. 103. 

Incertain words may be made good 7rcertain 
and certain by the Defendants taking w9rds ins De- 
notice of the meaning of them, in his 
Plea or Bar.Pra&.Reg.305.35 1. 

Where there is a Latin word in a 7 ,+j1 words 
Declaration, which is falſly Engliſhed, jay Engliji.os. 
the Engliſh word ſhall be adjudged 
void, and the Latin word ſhall ſtand. 

Jdem 252, 


E 3 Whers 
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Senſeleſs words. 


Pleadings ae. 
fincal 


Order of Plean- 


1.7 


imparlance 


Of Pleadings. 

Where ſenfcleſs words which fig- 
nify nothing, are uſed in a Declara- 
tion to expreſs things, they ſhall be 
accounted void and idle, and fhall nar 
hurt 14 Declaration , if it be good 
without them. Ide 352. 


—_— Io of -_———_—— 


CHAP. Il. 
Of Pleadings. 


)Leadings largely takenare all the 
ſayings of the parties to Suits or 
Actions, a'ter the Count or Declara- 
tion, a5 Bar, Replication, Rejoynder, Te 
refoynder, Rebutter, Surrebutter, ec. 
They muſt Þe in order, Ordine pla- 
citandi ſervato , ſervatur & Ffus. In 
good order of Pleading, Firſt, a Man 
muſt Plead to the Juriſdiction of the 


Court. Secondly, 'To the Perſon at 


the Plaintiff, and next of the Defen- 
dant. Thirdly,To the Count. Fourth- 
ly, To the Writ. Fittkly, To the 
Action: Bra@.Li.5. fo.4.o0. Brit. f0.4.1 4+ 
EE 122. Co. Lit. 303. 
And after the Declaration, and be- 


when anawhat tore the Defendant can be compelled 


to Plead, many times there 15 an 
Imparlance ; which is a langer and 
further day given by the Court, and 

| | uſually 


j 
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uſually till the firſt day of the next 
Term, upon a Petition made by the 
Tenant or Defendant, whereby he 
craveth reſpit. And this ſecincth to be 
general or ſpecial. 
Special, as where this or the like Specral Impar. 
Clauſe is inſerted , (Salvis onmi. 9: 
bus advantagins tam ad juriſdifÞio- 
nem Curie quam ad breve &* narra- 
tionem. ) Kitch. fo. 290. 
General, is conſequently where that Geral tnpar 
or the like Clauſe is not contain- /ance. 
ed. 

And many times if the Defendant 41vartage be- 
tak's not his advantage before an {#*/-Þ97/ance; 
Imparlanc:, it is after quice loſt, eſpe- 
cially in the Caſcs following. 

1. Where the Plaincitf ( being an 
Infant) doth not come by iis Guar- 
ian. | 

2. Where the Plaintiff names not 
tho'e that have right with him. as 
Executors, Joynt- Tenants, &c. 

2. Where the Plaintitf ſues in more 
names than he ſhould, as naming the 
Musband and Wife, upon a Bond Scal- 
ed by them after Coverture , when 
only the Husband ſhould be named. 

4. Or where he ſues with others, 
as are not in Rerum natura, Or no ſuch 
living. 

5. Where the Plaintitf is Excommu- 
nicated or Outlawed. 
| E 4 6.\XYhers 


Yncore priſt. 


Rule coucerning 


Of Pleadings. 
6. Where the Defendant can prove, 
that he made tegder of the mony at 
the day. 
| In all theſe Caſes, the Defendant 
may take advantage the firſt Term , 
and Plead them before an lmparlance, 
but after Imparlance he cannot. ' 
And Councels Hand muſt be to all 
ſuch Pleas, as alſo to all other ſpecial 
Pleadings. | - 
Uncore priſt, i. e. adhbuc paratus, and 
Pleas in Abatement, muſt be Pleaded 
the ſame Term the Declaration is of, 
without Imparlance. Ed. Saund. Vide 
poſtea 
Therefore after Imparlance , one 


Pleading before may Plead in Bar, or to the Action ; 
or after /mp3r- but one cannot Plead to the Juril- 


{ance. 


9;er of Deeds. 


Venit & defen- 


diction, m11/noſmer, or to the Writ, or 
in Abatement of it, Except the thing 
happen after the Continuance, and.ir 
be abated, as by Death. See of this 
after. 
So neither then can the Defendant 
ave Oyer of the Deed , except he 
Plead Variance, or that the Writ was 
brought in another County , &*c. 
s H.6.16,39. 38 H.6.7,2. 39H.6.22,27. 
18 E4d.4.19. 44. £4.34. See atter. 
In Debt, Covenant, Account, An- 


Jit vim & injur* Nuity, Detinue, Ejeftment, Replevin , 
quando, &c. 


Second Dzliverance, Caſe, Treſpaſs, 
Troyer, Aſlault and Battery , You 
maksg 
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make a full Defence and ſay, Venit &- | 
defendit vim & injur quando, Oc. 
.. And fo in all Caſes, where you are 
to defend the wrong ſuppoſed by the 
Plaintiff ; and is fazler in. ſubſtance. if 
it be omitted. Yelw. 210. wid. poſtea , 
Defence, &c. | 
| The Rule is, That in real Actions, Rule in this. 
when you Plead for the Defendant, to | 
ſay, Yenit & di-:t, and in perſonal 
Actions, Ven': &  defeudit vim & in 
juriam quando, &c. See Compleat Soli- 
Citor, Pag. 227. | | 
A Plea ſometimes is taken more of :he Plea 74 
ſtrictly for the Anſwer or Defence of porcicular. 
the Defendant,to the' Count or Declara- 
tionof the Plaintiff. And ſometimes they 
be General, and ſometimes Special. ' 
The General Pleas are ſuch as, - '' 
Non Culpabilis. 
Riens arere. 
Nil Debet per patriam, and the 
like; thets are by long uſage 
fixt and knownto all. 
The ſpecial Plcas are manifold, as, 
Per Dures, 
Per Minas, 
Pleas in Excuſe, Juſtification, and 
the like. Finch Ley 359. Plow.34.3- 
Co. Lit. 203. 

If the Defendant in any Action py,, ,a144 8 
Pleadeth a Plea, which is a ſufficient Bar,and when, 
ani{wer, and deſtroyeth the Action of | 
| | the 


þ 


xf 


Genera! Bar, 


Special Bar. 


Bar perpetual 


Temporary Bar, 
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the Plaintiff for ever; it is called a 


ar. 

And this is diſtinguiſhed into Bar 
to common intent, or at large ; and 
Bar f{pzeial or material. 

Bar £0 common intendment is an 
ordinary and general Bar , which 
commonly . difabteth the Declaration, 
or thewing of the Plaintiff. 

Bar ſpecial, Is that which is more 
than ordinary, and falleth out in the 
Caſe in queſtion, upon ſome ſpecial 
circumſtance of the Fact, as - 

An Executor being Sued for the 
Debt of his Teſtator , Pleadeth, that 
he hath nothing in his Hands, the day 
at the Writ purchaſed, 

This is a good Bar at the firſt Sight; 
but the Caſe may be ſo, that more 
Goods may come to his Hands after, 
which if the Plaintiff can ſhew by 
way of Replication ; Then except the 
Defendant do alledge a more ſpecial 
Plea, he muſt be condemned in the 
Action. Plow. 26. Kitch. 68. Co, Lit. 


"2. 

Alſo ſome Bars are Peremptory 
or perpetual, and will for ever aver- 
throw the Plaincitts Action. 

And ſome are only Temporary which 
do only at the preſent overthrow, or 
interrupt the ACtion , but afterwards 
ceaſe or fail: As plene. Adminiftravis 18 

a 
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2 good Plea, until it doth appear that 
more Goods are come to the hands of 
the Executars. Bro.Bar 2}. 

See the Rules for the Plea or Bar. 


Replication ; what. 


A Replication is an Exception of the Replication 
ſecond Decree, made by the Plainritf 4:7": 


to the Plea,” or Firſt Anſwer made by 
by the Defendant. Vide Co.Lit. 35.304. 
13 Ed.1.ca.36. Weft Symb. patt 2. 

And great care muſt be taken, leſt 
the Replicatian differ ar vary from 
the Count. Co. Lit. 303, 304. and that 
it alſo maintain the Cauſe of the 
Plainritfs Action : For if it appear by 
the Replication, that the Plaintiff hath 
no caule of Action, there he ſhall not 
have Judgment, altho' the Defendants 
Plea or - Bar be infſifhcient in Mattar, 
Co.hep.120., Me 

And if it do differ or vary from 
the Caunt, and not make good the 
ſame, it is called a+ Departure in Plead:; 
ing, which is not ſutferable. Co. Lat, 3 1. 
3044305. Plow.7,8. 

Alſo when the Replication doth 
neither confeſs and avoid, nor traverſe 
the Matter of the Bar, it is naught, 
and the Plaintiff may demur to, it, and 
ſhew this for Cauſe. Vide New Book of 
Entries, t0.1 4. oh | 

| Sas 


Rejoynarr, 


Serrejorndey. 


Rebutter and 
Surrebutter. 


P— —— — 


Of Pleadings. 
-- Seeafter for the Rules for a Replicas 


£100. 
Kejoynder, what. 


The next Degree which follows the 
Replication, is a Rejoynder, or an 
Exception to the Replication. See Weſs 
pert 2. Symb. Sef.56. | 

Sce atter for the Rule of Rejoynder. 


Seurrejoynder, what. 


And the next follows a Surrejoynder, 
or a ſecond Defence of the Plaintitfs 
Action, oppoſite to the Defendants Re- 
joynder. Weſt part 2. Symb.Sef.57. 

And every one of theſe muſt be a 
ſufficient Anſwer to the Matter oh- 
jetted by the adverſe party , and fol- 
low and enforce the Matter ottered 
by him, that did plead before. 

And as the Replication muſt not 
differ from the Count, ſo neither muſt 
the Rejoynder from the Bar. Co. Lit. 

04. 
: Sce for the Rules, after. 


Rebautter, _ and Surrebutter. 


Sometimes ( tho' very rarely) the 
parties go ſo far in pleading, that it 
comes to a Rebutter and Surrebutter , 
before any Illus or Demurrer : As, 


In 


F"IFy \ TY [ WY WY a ak 


he 
'41t 
Ty 


In 
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In Hil.Term 1652. rot. 225. Scarbo- | 
rough verſus Boyle, Action againſt the 
Defendant , being the Son and Exe- 
cutor of his Father ; and ſers forth, 
That another of the Father's Sons be- 
ing Indebced to the Plaintiff , Iz conf. 1- Count. 
quod quer” deſiſteret proſequi Breve de Ne 
exeat Regii werſus fil Pater aſſumpſit dare 
ſatsfattion' Quer' pro Debito,&fc. 
Defendant pleads Statute of Limi- 2: Plea. 
tations, | | 
Quod alias tulit brewe original & ſuper- 3+ Replicutica, 
inde utlagat' fuit , Fit poſtea utlagaria res 
vers, Et Quer' recenter tulit al breve, 
1 Cro.2.94. [f0n.312.1 Inft.282.Stil.44.0, 
'F 
Quod fuit Miles die Impetrac” Brevis. 4- Rejoyndets 
p Adinde, Quia comperuit per nomen Ar, 5. Etoppel. 
SC. 
Imparlance adinde & Rebutter. * 6. 
Quod tempore comparent” dixit,Quod fuit 7. * Rebutter. 
Ales. 
QOuod dixit, Quod fuit Miles ; ſed Quod 8. Serrebuter. 
comparutt per nomen Armigers. 
Adinde, Et pro Cauſis, That the ſaid 9. Demurcer. 
Surrebutter of the ſaid MY. is fuperfluous, 
and not formal , according to the 
uſual and legal Form of Pleading : 
And for thar alſo, That the faid Sur- 
rebutter is uncerain double and fuch 
as the ſaid R. can take no certain Itiue 
UPON,STC. | wo 
and Judgment pro Quer”. Min ang _ 
Mariag 


u>.- 


Continuance. 


Dies datus. 


Prece partiam. 


Of Pleadings. 

Having thus touched upon the (cre: 
ral parts of Pleading , which may b2 
orderly one after another (tho' rarely) 
In one Suit ; I ſhall next enlarge upon 
the ſame, with many other Accidents 
and Incidents to Pleadings. | 


>#nd firſt of Continuances, ec. 


Therefore firſt, Aer a Suit is begun, 
and the party that is Plaintiff hacli 
declared ; he muſt continae his Suit 
from Jay to day, and froni Term to 
Term, elſe the adverſ: party might 
take advantage of it; and that 1s called 
a Continuance ; Which is nothing elſs 
bit the -proroguing of a Suit from 
time to time, to keep it in being: And 
this is ſometimes by the Act or Ordi- 
nance of the Court, and ſometimes 
by the Ac or Agreement of the par- 
ties. F.N. B.154. 7 H.6.39. Finch's Ley 
66. 
When the Court doth give the par- 
tics further day and time ; then it is 
called Dies datas. 

When the Continuance is by aflent 
and agreement of both Parties, then ic 
is faid to be Prece partium, Or Ex afſenſu 

artium. 

Alfo there is a proroguing of a Suit 
by the Court, which 1; ſometimes by 
Adjournment; asg | 
When 
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When any Court is ditfolved,and de- Adjournment, 

termined, and aſſigned to be kept ##4* 
again at another place or time. 

And this is ſometimes by Impar- 
lance. 

And ſometimesby Journies Accounts, Journies 4+ 
which is alſo a kind of Continu- 9% 
ance of a Suit begun, and inter- 
rupted. Bro.Detaule 34. Finch Ley 
67. 6 Co.10. 

And there is Darrein Continuance , Parrein Con- 
which is the laſt day of the proroga- "4 
tion of the Suit; and after this Con: 
tinuance regularly a man can plead 
nothing. Kitch.102,199. 

Bur ſee where 'tis in the diſcretion 
of the Juſtices to allow or difallow. 

2 Cr6.261. Tely.181. Obſerve after. 

And if the Suit be not thus conti- piſcurineazce. 
nued , it will be Diſcontinued or In- 
terrupted ; which being done; the 
Plaintiff is without day , and muſt 
begin his Suit anew. So allo if the 
Suit be continued, but not well con- 
tinued ; then it is a Miſcontinuance, Miſcortinxexce, 
and produceth the ſame effect , as a | 
Diſcontinuance. 

For by this the Suit will be deter- 
mined. 11 Co. 28. Finch's Ley 431. Co. 
Lit.345. 
| And as the party may determine his 
Suit negligently,as before ; 1o alſo may 
he end it wiltully, and that two ways : 
1. Either 
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Retraxit, T. Either by Retraxit ; Which is 
where the Plaintiff or Deman- 
dant cometh alone , or with the 
Defendant in Court , and ſaith, 
He will proceed no further; which 
will be: peremptory and a perpe- 
tual Bar, and may be pleaded as 
a Bar to the Plaintiff in any other 
Action for ever. 


Non-Suit, 2. By Non-Suit ; which is, when the 
Jury is ready to appear, or to give 
up their Verdi ; or, when upon 
a Demurrer a Day is given, and 
at that time the Plaintiff or De- 
mandant being called , doth wit- 
fully make detault, and renounce 

his Suit after Appearance. 83 Co, 
$8. 10Co.135. 
See more of theſe after. 


| Secondly, To the Plea, or Bar. 


| Pleas are divided into General and 
Special. 

The General Pleas are well known, 
and many Books full of them, and ſo 
they are of Special ; but if the Special 
Pleas have not been judged on in the 
Courts of Weftminfter, then they mult 
be proved by the Rule. an 

(1 


py 
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Of Pleadings, 


= ſum Informatus is a formal An- Non ſum Ins 


ſwer of courſe made by an Attorny, 
that is commanded by the Court to 
fay what he thinketh good in the de- 
fence of his Client, by the which he 
is: deemed to leave his Client unde- 
fended; and fo Judgment palleth tor 
the adverſe party, | 

But this properly is no Plea of the 
party, but an Excuſe by the Attorny, 
and will fave hini Damages in a Writ 
of Deceit , if it ſhould be broughe 
againſt him. 


Nil debet is a General Anſwer uſed Nil Qebet.. 


to an Action of Debt without Speci- 
alty, whereby the Defendant doth 
alledge , that he oweth the Plaincitf 
nothing. 


Not Guilty is a kind of Plea- uſed Non Culpabis 


to Attions of Treſpaſs, or the like, ** 
whereby the Defendant doth abſolutely 
deny the Fatt wherewith he is charged; 
and as this is the General Anſwer in 
an Action of Treſpaſs, which is an 
Action Criminal civilly proſecuted ; 
ſo it is alſo in all Actions criminally 
followed , either at the Suit of the 
King, or other, wherein the Defendant 
denieth ths Crime objected unto him: 
See New Book of Entries , Tt. Nors 
Culpabils,&c. 


Riens arere, it is a kind of plea uſed Riens frers: 


toan Afﬀtion of Debt upon Arrgarages 
EF of 
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Full Defence. 


Forinſecum 
placitum, 


Ancient De- 
rene, 


Fail Defence. 
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of Account , whereby the Defendant 
doth alledge, that there is nothing be- 
hind. | 
For theſe and ſuch like, ſee the New 
Book of Entries. 

Moſt Pleas begin with a full De- 
fence: Ven & defend” vim & injur 
quando, &c. (Co.Lit. 127.) 1.e. Ouando, 
Ubi, Quomodo Cur* videbitur, Obſerve 
more hercafter. 

There is alſo a Plea called a Fore:in 
Plea; which is, when the Defendant 
doth plead ſuch Matter, that if it be 
true, the Cauſe cannot be tried in that 
Court. As to an Action in the Mar- 
ſhal Court, the Defendant pleads, That 
the Cauſe of Action did ariſe and ac- 
crue within the City of London out of 
the Juriſdiction of their Court ; and 
{o of the like. 

Alſo to plead the Lands in queſtion 
are Ancient Demeſne , and ought to 
be pleaded in the Court of the Man- 
nor of which they are holden , and 
demand Judgment, if the Court may 
hold plea of them; and if they fo be, 
this will abate the Writ before, or after 
Anſwer. See F.N.B. fo.14.d. 126. a. & 
10.4..B.C. 

But Note, That though this Plea 
may be pleaded atrer Imparlance, yet 
it hath been held, That it che Defen- 


dant make a Full Defence, he cannot 
alter 
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after that plead to the Juriſdiction of 
the Court. See Stiles Pratt. Reg. pag. 
24.4 | 

And in regard by a Forein Plea , 
the Defendant doth refuſe the Judge 
as Incompetent, becauſe the Matter in 
hand is out of his Precin&ts, and 
thereby doth endeavour to hinder the 
Proceedings of the Court, and to de- 
lay the Plaintiif; therefore the Court 
doth ufally make the Defendant ſwear 
his Plea to be true, or elſe enter up 
Judgment for want of a Plea. Srile's 
zbid. & p.2.3 3, See Kitchen fo.7 5-4 H.8.2. 
22 H.8.2.14. 

It is alſo a Forein Plea, when any 
Felon pleadeth the Matter to be done 
in a Forein County, whereof cheJudge 
(before whom he is tried) may not 
have Conuſance, but muſt be tried in a 
Forein County. See Terms of. the Law. 

There is alſo Double Plea. 


As where the Tenant or Defendant Double Ples, 
pleadeth ſuch a plea as containeth two #22. 


Matters, either of them being a ſufft- 
Cient Bar to the Action: Which ths 
Court will not admic, though ſome 
think it ought the rather to be ad- 
mitted ; becauſe a Man may have two 
good Detences, and perhaps in the 
Iue he thall fail in proving the one, 


and yet be able to carry the Cauſe by 


the other. S23 Cow. Interp. Tit cod. 
Tv 


Oy 
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Not to be 
allowed. 


BP irler to knew 
Aa Double Plea. 


F, 
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Sir Tho. Smith (in his Repub. Ang”, 
Lib.2.Cap 13.p.57.) fuppoleth the Rea- 
ſon, why the party having two De- 
tences or peremptory Exceptions, as 


he calls them , ſhall be compelled to 


chooſe one of them (and if he fail in 
that by the Verdi& of 12 Men, he 
ſhall loſe his Action and Caule ) is, be- 
cauſe the 12 Men be commonly rude 
and ignorant; and fo conſequently, 
not to be troubled with over-many 
things at once. 

However it is, This Double Plea is 
not admitted in the Common Law,nor 
by the Court ; but the Defendant fhall 
be put to amend it, unleſs they be fuch 
as one of them do depend upon the 
other; and then, if he may not have 
the laſt without the firſt , both may 
be admitted. But when the Itflue 1s 
taken by the Plaintiff upon the one, 
he cannot have the advantage of the 
Inſufhciency of the Plea; for then he 
hath waived the other. Kelw.37.11 Co. 


2. 
So if hz Nemur, 'and ſhew it for 
Cauſe, and the Defendant joyneth in 
Demurre:, he loſeth his advantage of 
Amending,&c. | 
Theretore it is well to be obſerved, 
when the Plea is double, and when 
not: For if a man alledge ſeveral 


Matters,the one nothing depending = 
che 


Of Pleadings. 
the other, the Plea is accounted dou: 
ble; if they be mutually depending 
one on the other, then it is accounted 
but fingle. Kitch.fo.22 3,2 2.4. 

Stile's Pratt.Reg. p.2.36. faith, A Dou- 
ble Plea is ſuch a Plea, that one Iiſue 
cannot determine all the Matter itlua- 
ble that is contained in it; and alſo 
where the Defendant is put to a double 
Anſwer ; and ſuch a Plea is not a good 
Plea. 

Again he ſays,(Page 2 34.) Although 
a Plea do contain divers Matters in it, 
upon which an Iflue may be taken ; 
yet this Plea is not double, if the Plea 
could not have been good withour 
alledging all choſe Matters in it. 

For though the Law doth not allow 
Captious Pleas; yet it doth nor 
deny the Defendant to plead all 
ſuch Matters that his Caſe attords 
for his juſt defence. 

And, (Page 246.) If one be com- 
pelled to alledge double Matter in his 
Plea; yet if he do infilt upon one of 
them, the Plea 1s nor double. 

For upon that Matter upon which 
it is inſiſted upon, ſhall Iflue be 
joyned. 

' Where there is but one Tenant, or 
one Detendaat , he cannot have two 
{uch Pleas as each of them do go to 
the whole ; bur where there are di- 
| - Vers, 
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Proteſtando, 
what. 


Rules concern- 
ing the Pro- 
rs{ttando., 


Of Pleadings: 
vers, each of them may plead ſeveral 
Pleas, which extend to the whole. 
Co.L1.303. 

Therefore to prevent this Double 
Pleading, they make uſe of a Proteſta- 
tion ; which is a defence of ſafeguard 
to the party, which maketh it from 
being concluded by the Act he is about 
to do, that Iſſue cannot be joyned 
upon it. Plow.256.b.Regiſt.Orig.fo.305. b. 
See Cowel's Int. Tit.cod. 

But more clearly, Prote5tation is an 
Excluſion of a Concluſion, that a party 
to an Action may by pleading incur ; 
or it is a Safeguard to the party,which 
keepeth him trom being concluded by 
the Plca he is to make, if the Iflue be 
found for him. See Co. Lit. fe.124. 


This Preteftando is a Form of 


Pleading , where one will not directly 
affirm or deny any thing which is 
alledged by another , or by himſelf; 
And it is in two ſorts: 


1. One, when a man plcadeth any 
thing, which he dare not directly 
afhrm, or that he cannot plead , for 
fear of making his Plea double ; as if 
in conveying to himſelf (by his Plea) 
a Title to any Land, he ought 
to plead divers Deſcents by divers 
perſons, and he dare not affirm, That 
they 
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th:y were all ſeized at the time of 
their Death ; or although he could do 
it, yet it will be double to plead two 
Deſcents, of both which every one by 
himſelf may be a good Bar. "Then the 
Defendant ought to plead and alledge 
the Matter, interlacing the word Pro- 
teſtando; as to ſay (by Proteſtation )That 
ſuch a One died ſeized,&c.and that the 
adverſe party cannot Traverſc. 

2. Another is, when ons ts. to An- 
{wer to T'wo Matters, and yer by ths 
Law he ought to plead but to one ; 
then in the beginning of his Plea, he 
may ſay Proteſtando & nor cognoſcendo, 
{\uch part of the Matter to be true, 
(and then making his Plea further ) 
Sed pro Placito in hac parte, &'c. and fo 
he may take Ifſue upon the other part 
of the Matter; and then 'he' is not 
concluded by any of the reſt of the 
Matter he hath by Proteſtation ſo de- 
nied, but that he may afterwards take 
Iſſue upon it. 

See Terms of the Law. 

See alſo Finch's Ley 359- 
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There is alfo ( or eſpecially hath parc Placir?, 


been) a fort of Pleading, called Faint whar 


Pleading ; which ſignifies a falſe, covi- 
nous, or colluſory manner of pleading 
to the Deceit of a Third party. See 


& 35 H,8. ca.24., 
= F 4 And 


a 


Nolew defined, 
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And it ſeems, That formerly Fines 
were taken by Sheriffs , Baylitfs, &c. 
in the County Courts, and Courts 
Baron , upon ſuch Pleadings (by way 
of Licenſing them : ) "Therefore by 
the Statute of Marlebridge, 52 H. 3. 
cap. 11, the Writ Beau-Pleader was 
given ; This Writ lies (faith Fitzh. in 
his Nat.Br. fo.270.A.B. C.) where the 
Sheriff, or other Baylitf in his Court, 
will take Fine of the party, Plaintiff 
or Defendant , for that he pleadeth 
not fairly; and this Writ is to forbid 
them to take ſuch Fine. 

The Statute provideth , That nei- 
ther in the Circuit of Juſtices, 
nor in the Counties, Hundreds, 
or Courts Baron , Fines ſhall be 
taken of any man, &c, 

See one Cafe of Calluſion in Regi#F, 


Orig. fo.179. 


Colour in Pleading, ſignifieth in the 
Common Law 4 probable Plea, but in 
truth falſe, and is to the end to draw 
the Tryal of the Cauſe from the Jury 
to the Judges. See Terms of the Law, 
Tit. eod. See Brook. Tit, Colour fo. 64. 
I 40g & Ce | 

This Colour is a fained matter , 
which the Defendant or Tenant uſeth 


3n his Bar, when an Action of Tref- | 


paſs, or an Aſfiſe is brought againſt 
T him, 
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him, in which he giveth the Plaintiff 
or Demandant a ſhew at the firft 
fight, that he hath good Cauſe of 
Defence ; and is to the end to bring 
the Action from the Determination of 
the Jury, to the Determination of the 
Judges ; It is therefore always of a 
matter in Law, and that whichanay 
be doubtful to the Common People. 
See Cow. Int. verb. ed. bY 

As in an Action of Treſpaſs, for 
taking away the Plaintiffs Beaſts; The 
Defendant Pleadeth, that before the 
Plaintitf had any thing in them, he him- 
ſelf was poſſefled of them, as of his 
own proper Goods, and delivered 
them to A.B. to deliver to him again, 
when, &c. and that A. B. gave chem to 
the Plaintiff, and the Plaintitf ſuppoſ- 
ing them to be 4. Bs. took them of 
him as a Gift ; | and the Defendant 
took them from the Plaintiff; where- 
upon he hath brought the Action : 
This is faid to be a good Colour. See 
De&. & Stud. Li. 2. Cha. 4.3. Se 10 Ce. 
2 Leyfeilds Cale, and there 'cis 
aid. 


1. That Colour ſhall not be given g,;, mers: 
where itgoeth to the Bar of the Right, img Colour 
for it would be in vain to give Colour where 76 be 
of Right, and to Bar him, if he had#% 914 


Right ; as if a Collateral Warranty, 
Fine, Statute, &c. be Pleaded, or if he 
b claims 


where not. 
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claims by a Wife: Otherwiſe where 
he Pleads a deſcent, for this doth not 
Bar the Right, but the Poſleflion ; he 
who claims by Sale in a Market overt, 
{hall not give Colour if he Pleads ge- 
nerally : But if he Pleads, that F.S. was 
poſlefied as of his own Goods, and 
folk them in a Market overt, or 
waived them , There he ſhall give 
Colour, becauſe he confeſſeth no in- 
tereſt in the Plaintiff, 

2. If the Defendant claims by the 
Plarntiff, he ſhall not give Colour. 

3. It the Plea be to the Writ, or 
Action of the Writ, no Colour ſhall 


be given. 


4. Colour ſhall not be given in Caſes 
of Tithes; for to whomlſoever the 
Lands belong, the Tithes belong to the 
Parſon. | | 
.. 7- Colour ought to be a doubt to 
the Lay Gents. . 

2. It muſt have continuance. 

3. It muſt-be ſuch a Colour, That 
if it be effectual, will maintain the 
Action. x | 

4. It ought to be given by the firſt 
Conveyance. 

And by Brook 64. & petit Bro.5 3. 

1. That Colour ought to be matter 
in Law, or doubtful to the Lay Peo- 
ple. 


2. [t 
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2. It behoves, that Colour be ſuch, 
fo that if it be true, that of ſuck 
Poſſeflion the Plaintiff or Demandant 
may have their Action. 

3. H2 which juſtifies as Servant, and 
conveys Title to his Maſter, ſhall give 
Colour. 

4. Colour by Poſſeflion in Law is 
good. | | 

1. Colour ſhall not be given to one, 
who is mean in the conveyance, but 
to the Plaintitt. | 

2. Shall not be given to a Stranger 
who enfeofted the Plaincitt; nor ſhall be 
given to the Defendant. 

3. It ſhall not be given by a Poſlef- 
ſion determined ; fo where it appears 
in the Plcadings that the Poſſeſſion is 
determined ; but ſhall. be given by an 
Eſtate defeated. 

4. Where the Defendant binds the 
Right of the Plaintiff by Feoffment, 
with Warranty, Releaſe, Fins, Reco- 
very, Ditieifin and Re-entry and the 
like; There needs not any Colour. 

5. He which lays no property in the 
thing, but takes it as a Diltreſs, and the 
like, ſhall not give Colour, 

6. Colour ſhall not be given, but up- 
on a Plea in Bar. 

7. Colour ſhall not be given but by 
him,by whom you commence your 'T- 
tle, and not bj a mean in the con- 
VEY ance. 8.Hs 


Ir 
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Dilatory and 
frivolous Plea. 


R eles concerns 
&nz 4 Dilatory. 
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$. He which Pleads to the Writ, 
ſhall not give Colour. | 

There is alſo Colour expreſs, and 
Colour implied; but ſee more: of this 
after, where in part of an Argument 
ſet down, theſe two differences ars 
explained. 

And where the Defendant pleads a 
Dilatory and Frivolous Plea, to the 
intent to delay the Plaintiff, and to 
hinder him from going to Tryal; The 
Court will upon to Plaintiffs motion, 
order the Defendant to Plead ſuch a 
Plea as he will ſtand to, or elſe to 
accept of a Demurrer unto his Dila- 
tory and frivolous Plea; and if he do 
it accordingly,and ſuch his Plea be not 
ood, the Court will not after permit 

im to amend it. Stiles Reg. 234.237. 

A. Plea in Abatement is only Dila- 
tory, and 1s not to bring the matter in 
queſtion to an Iſſue, but to delay the 
Plaintiff. 

Andif ſuch a Plea beover-ruled,there 
ſhall be a Reſpondezs Oujter, that is, the 
Detendant ſhall be ruled to put in a 
better Plea. 
| But upon over-ruling of a Plea, 
which is Pleaded in Bar of the Adion, 
Judgment ſhall be given againft the 
Detendant, for ſuch a Plea is peremp- 
tory. Idem 2.42. 

| | But 


© o-©£ ki a Ahn WG als wo 86a 


a wak# k& gud AS wi td mas £# ©Ay%> Ac A. 


k%S @ oAuS te Ks a. 


Of Pleadings. 


But if it be doubtful between the Doubrful Plea 


Parties, whether a Plea be good or 
not, it cannot be determined by the 
Court upon a motion made, that the 
Coure would deliver their Opinions, 
whether it be good or not ; But there 
ought to be a Demurrer upon the Plea, 
and upon hearing of Arguments there- 
upon, the Court is to judge, whether 
che Plea be good or bad. Iem 244. 

A Dilatory Plea ought to be Plead- 
ed upon piving the firſt Rule in the 
Office for the Defendant to Plead; 
and a Plea in the chief, mult be Plead- 
ed after the ſecond Rule given to 
Plead. 

And this is the reaſon, That Judg- 
ment cannot be entred againſt the De- 
fendant for want of a Plea, until the 
time given by the two Rules to Plead 
be paſt. Idem 242. Mich. 24. Car 
B. R. 

A Dilatory Plea upon a Demurrer 
is not peremptory, but it is otherwiſe 
upon an Iſſue joynd. J1dem 241. 


If one Plead a Plea that is not good, 77 Pa, 


and the Plaintiff doth Demur upon 
it, he cxnnot afterwards amend that 
Pla without the Plaintiff's conſent; for 
the Defendant ſhall nor take advant- 
age of his own ill Pleading. 1dem. pag. 
2 43: 1 


Trawer/e, 
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Of Þ leading?. 
Traverſe. 


Traverſe whar, Many times it is neceſſary to 'Tra- 


Reles for the 


Fraver(e. 


verſe ſomething charged in the De- 
Claration, &c. which is no more than 
to deny it to be true, in theſe words 
Abſq;, hoc, &c. Kitch. 140. 227. 

And Sometime it is of the Matter. 
Sometime of the Manner. 
Sometime of the Day or Year. 

And Sometime of the place. Obſerve 
atcer. 

If one will take a Traverle to a De- 
Claration, he ought to Traverſe that 
part of ir, that the doing thereof wall 
make an end of the Matter, for which 
the Plaintiff declares, and then is the 
Traverſe good. Pratt. Reg. 316; 

So where there is a Dilleiſin, and a 
Deſcent alledged in a Declaration, it 
the Traverſing of the Ditſeifin will 
make an end of all the Matter, there 
the Diſleiſin is to be Traverled, and 
not the Deſcent ; that is, in ſuch Caſes 
where by Suppolition, the party may 
come to the Eftate by Diſleilin. Idem 
318. 319. R 

Where theDefendant hath confeſſed 
and avoided all the Matter that is coft- 
tained in the Declaration, there he 
need not to take a Traverſe, for this 
is a full anſwer of the Matcer alledg- 
ed. Idem 319. IQ 
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So where the Defendant hath giveii 
a particular anſwer in his Plea, to all 
the material Matters contained in the 
Declaration , there he needs not to 
take a Traverſe, for a Traverſe is a 
denial of a thing, and when a thing 
is anſwered , there needs no denial. 

Idem 1 38. 

The conſideration in an 4ſump/it Confederation 
is not Traverſable , but the general ## Traverſable, 
Ifſue muſt be Pleaded, and the conſi- 
deration given in Evidence. Her. 59. 

Bur ſee 1 Cro. 201. 250.373. Hob. 128. 
where 'tis ſaid it may, it it be Exe- 
Cutory, 


Arverment. 


Sometimes. there muſt be an Aver- 4verment, 
ment, which is a profer to make out 
or juſtike ſomething necellary to 
maintain the Bar, and diſable the 
Plaintitt's Action : And tis divided into 
general] and particular. 

General Averment is the conclu- Genzra!, 
fion of every Plea, Bar or Replication ; 
and other Pleadings containing mat- 
tzr affirmed, ought to be averr'd, Et 
hee paratus eſt werificare, Ec. 

Particular Averments are, as when Particelar. 
the Life of the Tenant for Lite, or 
Tenant in Tail are averr'd, or that 
the perſons or places in the Count and 
Bar, 


Eſtopple. 


Of Pleadings. 
Bar, 8c. are the ſame. Co. Lit. 303: 
362. a. 

Counts and Avowries ih nature of 
Counts need not be averr'd. 1bid, 303. 
Br. Averment 81. See after. 

I have hereunto put an Argument 
made by an Excellent Lawyer of theſe 
times, wherein are touched many 
things concerning Averment , with 
other ſpecial remarks in Pleadings. 

Lewknor againſt Mountague the Fa- 
ther, ſur Ob] wherein W. M. the Son 
and I. M. the Father , were bound 
with Condition. | 

That if the above-boundes William 
Mountague , do and ſhall from bence- 
forth, &c. abſent &c. 

Defendant pleads, Quod pred” W.M. 
a tempore confett ions, FOIA abſentavit,oc. 

Plaintiff Replies, and ſhews the 
whole Matter and Circumſtances, and 
how that Bond came to be made, &c. 
and then avers, That William Moune- 
zague Junior , is the faid William men- 
tioned in the ſaid Condition , & quod 
20n abſentavit, &c. But, &c. and avers; 
That the Obligation in the Narr', and 
che Obligation in the Rep??, is the ſame, 
CCC. 

Defendant ſays, 'The Plaintiff ought 
not to ſay ſo, becauſe it appears to be 
an Ayerment againſt tha Condition 
ol the Bond, &c. 

Plainff 
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Plaintiff demurs, for cauſe, Thas the Demurr'. 


Defendant has not anſwered the Plain- 
tiffs Replication, and does not confeſs 
and avoid, or traverſe the Matter in 
ic; and alſo,for that the Matter of the 
Rejoynder is inſufficient in Law. 
Defendant joyns in Demurrer. 


Upon this pleading the Queſtion 


] 


take ſuch an Awverment as he has done, 
That William Mountague Funtor , s 
William Mountague mentioned in the 
Condition ? 


The uſe of an Averment, is to aſcer- 
tain that to the Court , which is gene- 
rally or doubtfully alledged , that fo 
the Court - may not bg ; perplexed of 
whom, or of what it GEE be Un- 
derſtood. | On 
. And a man ſhall never be eſtopp'd 
from making ſuch an Averment, tor 
aſcertaining: the intent, of, the. Parties, 


if it be not utterly inconſiſtent with 


the Deed : For an Eſtoppel being to 
conclude a man from -1peaking the 
Truth, muſt be certain to every. intent, 
it ſhall never be taken by Argumeng 
or Inference. Co. Lit.35 2b, 


G .....,. And 


= 4 
" Whether the Plaintiff be eſtopp'd, to The Queſtion: 


Caſe 


Leo. 19 o.Smith 


and Lane's 
Caſe, 


Dyer 146. 


41h Book }. 
7th Book 40. 
Bedcli's Caſe. 


mainder to William pro vita , Remain- 


Of Pleadings, 
And therefore, if there be any un- 
certainty in the Conſideration of a 
Deed, or in the Thing granted, or in 
the Perſon to whom the Grant is 
made ; the Law has allow'd an Aver- 
ment, to make this certain. 7 

It che Confideration in a Deed be 
detective, it may be ſupplied by Aver- 
ment. -As, * -- f 

It. a Bargain and Sale be made ge- 
nerally,for divers good Conſiderations, 
{o that (as the Deed ſtands) no Uſe 
can arile yet" the Bargainee may 
ſupply that by averring , That Mony 
was paid. 

If 4. Covenants with B. to ſtand 
ſciſed to the uſe of him and his Heirs, 
no Uſe will ariſe for want of a Con- 
ſideration'; but B. may aver, that he is 
of the Blood of 4. and that the Co- 
venant* was made for the Advyance- 
ment, of his Blood. ET 

Tho there be an exprefs and parti- 
cular Conſideration mentioned in the 
Deed, ' yer atiother Conſideration may 
he averrd', fo'it be not contrary to 
the Deed. -\ ] | 
_ G:P.and F. his Wife have Iflue 77. 
who has Ide R. G. &- #3? by Inden- 
ture, ii Conſideration of '70'. paid by 
C. bargain an ſell to C. for 30 years, 
Remainder to themſelves pro vitz, Re- 


der 
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Of Pleadings; 
der to Richard, and one Colter the 
Daughter of C. in Tail; and a Reco- 
very is had to the ſame uſes. Though 
there be no mention made of an 
Marriage or Joynture, yet it may be 
averr'd, That the Indenture was made 
18 Conſideration of a Marriage be- 
tween Rich. and Collet, for a Joynture 
for Coller,becauſe it conſiſts well enough 
with the Deed , that there might be 
another Conſideration beſides what is 
meitioned in it. 


In like manner if there be any un- 
certainty in the Thing granted by a 
Deed, that alſo might be help'd by an 
Averment. 


As if a Fine be levied of the Man- 8 Co.1s 5.4. 


nor of Sour, and there are two Man- -—— 
fo 


nors, North Sour and South Sour , the 
party may aver which Mannor the 
Conuſor intended to paſs; tor this is 
a matter of Fat, which may ſtand 
with the Fine, and fhall be tried by a 


pry nn - 
And as the Confideration of a Deed 


and Thing granted by it may be made 


certain by avermtent ; fo it there be 


any ambiguity or incertainty touching 
the perſon, by reaſon he is only gene- 
rally named or deſigned, an Avermene 
{ſhall make that certain. 


G 2 & 
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3 Leo. 79. 


Of Pleadings. 

A man deviſes Land to his Son 
John, and he has two Sons of that 
Name ; the youngeſt Son may in 
pleading aver, That the Deviſe was 
_ to him. See Peynel's Caſe,q4.7 Ed. 
3.16.6. 

And yet theStatute of J/il/s requires, 
That a Will concerning Lands ſhould 
be in Writing : And the Rule of Law 
is, That the Conſtruction ought to be 
collected out of the words in Writing, 


and not by Matter dehors. 


So ik a Will contain no more than 
theſe words, 1 deviſe my Lands to A. 
and the Name of the Deviſor is not 
in the Will, yet the Deviſe is good ; 
and both the name of the Deviſor, 
and the Lands deviſed, ſhall be made 
out by Averment. 

The Law does fo favour the intent 
of the parties , that it will in ſome 
Caſes allow a Deed to be expounded 
ditferently , from the ordinary and 
moſt natural import of the words, if 
it be averr?d, That the parties did in- 
tend ſuch a Conſtruction ſhould be 
made. h 

A Bond bears date the 2.34 day of 
May, and is to pay Mony on the 244 
day of May next enſuing: "The Book 
ſays, It was agreed by the Court, That 
the natural and proper conſtruction 
was to make the words [|Next enſuing] 

| relate 


Ss Son 
| that 
ay in 


e was. 


L7 Ed. 
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than 
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5 not 
;ood ; 
viſor, 
made 


ntent 
lome 
nded 

and 
«3 
d 1n- 
4 be 


iy of 
24th 
Book 
Fhat 
tion 
ing | 
>lats 


Of Pleadings. $7 
relate to the Day , and ſo that the Rol!'s 7:4. 
Mony was Payable the day following ©-79s. 


the- date of the Bond. Bur yet if it Buckley verſus 
Hillbanck 2 5 1. 


be made appear that the intent of the 
parties was, 'That the Monies ſhould 
not be paid till the Year following, 


. the Court will expound the words 


accordingly. 2 

And to this purpoſe the Caſe of Hob. 2659. 
Welden and Wilkinſon ſeems yet ſtron- 
ger-; for there the words of the Con- 
dition were interpreted by Averment 
of matters debors. 

That which ſeems to be the only s Co. :5. 
Objection to the Averment in the 06je&:on. 
preſent Caſe is, That where there is a 
Father and a Son of the ſame Name 
( as here, ) if William Mountague be 
named generally , it ſhall be intended 
to be William the Father. 

And it is true, generally ſpeaking, 
the preſumption of the Law is ſo ; but 
it is ſuch a Preſumption as ſhall ſtand 
ſo long only donec probatur in contra- 
r1u7. 

The very ſame Book which ſays, 6 Co. :0. 


That where ]. S. s named generally , it Gregorie'sCa/e, 


ſhall be intended }. S. the Father ; ſays 
in the ſame place, If there be two Bro- Reſporl. 
thers called J.S. and ]. S. be named gene- 
rally, it ſhall be intended of the Eider ; 
ſo that the preſumption of the Law z# the 
{ame as in the caſe of the Father. And 
5 G 3 yet 


$6 


4 Co. 91. 


Hob. 32: 
Mo. 105. 
Lane againf 
Cooper. 
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Of Pleadings. 
yet my Lord Cheyney's Caſe, and in 
PeynelPs Caſe, which have been menti- 
on'd, it was folemnly ſetled,that againft 
that general Preſumption, it might be 
averr'd that the younger Son was in- 
tended. | 
In Hind's Caſe, where the Plaintiff 
ſhews, That a Deed was Inrolled Ter- 
emino Paſch. 20 Eliz. the preſumption 
of the Law is, that it was Inroll'd the 
firſt day of the Term. But tho? this 
be the general preſumption, and Mat- 
ters of Recordare of ſo high a nature, 
that all perſons are concluded to deny 
what appears there; yet the Deten- 
dant ſhall be admitted to aver, That 
the Need was not Inroll'd till ſuch a 
Lay in the Term. | | 
So that this general Preſumption of 
Law works ho Eſtoppel ; the parties 
ire at liberty to ſhew the contrary, as 
t was in that Caie. It it were other- 
viſe great Inconveniences would fol- 
low ; whereas there is no inconveni- 
ence by allowing the parties to make 
the Truth appear. | 
See the Conſtruction of the word 
Seniors puero in a Fine levied , where 
the Daughter was allowed to aver, 
That the intent of the Conuſor was 
not to reſtrain it to the Male-Child, 
but generally to the Eldeſt Child, and 
that ſhe was elder than the Son ; _ 
this 
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this Averment was agreed on by the 
Court, though the word Per in con- 
ſtruction of Law ſignifies a Sow, and 
ſo ſhall be expounded, unleſs the In- 
tent of the parties be mace out to- be 
otherwiſe; yet in this caſe, the party 
was allow'd to explain the word to 
another meaning. 

Theſe Caſes make it plain, That 
though the Law would preſume a 
thing to be ſo, in caſe there were no- 
thing elſe appear'd, yet this ſhall not 
eſtop the party, to ſhew what the true 
Intent of the parties was, becauſe 


pz 


(according to the Rule before-menti- Co.Lir.z 52, 


oned) it muſt not be Argument ar 
Inference from any generalintendment 
of Law which ſhall make an Eſtoppel ; 
but a dire and preciſe Certainty 
only. 

That which ſeems ſtrongly to prove, 
That this Preſumption of Law has no 
longer place, than till the party con- 
cern'd ſhews ſomething to take it 


away, is the Caſe of Stubbs and Coke : CoJxc.62 3. 


Where Stubbs Junior brought an 1- 
demptitate nomins , alledging and aver- 
ring, That the Sheriff endeavoured to 
levy Damages, &c. upon him, when as 
the Suit was againſt Ralph Stubbs Se- 
nior; and fo prayed to be diſcharged, 
and the Writ was allowed upon de- 
bate : Which it could not have been 

G 4 it 
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Of Pleadings: 
if the Preſumption of Law had been 

fo ſtrong, that it could have been none 
other (tho' no Addition ) than Ralph 
Stubbs Senior; neither would the Aver- 
ment have been futfered , but he muſt 
have taken his Remedy by an Action 
of falſe Impriſfonment. 

It is to be obſerved , That the Rea- 
fon given why, when a perſon is men- 
tioned without an Addition , it ſhall 
be underſtood and preſumed to be the 
Father,or the Elder Brother, is, becauſe 
he is the moſt notorious perſon ; but if 
there be any thing appears upon the 
face of the Deed , which ſhews, that 
the moſt regard is not had to him, 
but to the other perſon, that Preſump- 
tion ſeems to be taken off. 


Now it appears upon the face of this 
Bond , That William Mountague Junior 
is the perſon firſt named, which being 
ſo dire&ly contrary to the uſual and 
natural Order of placing perſons in 
Deeds, makes a Preſumprion, that W1- 
liam Mountague the Younger was the 
perſon chiefly regarded in the buſineſs, 
and was the Principal in the Bond, and 
was the perſon concern'd in the Con- 
dition. 

"Tis true, in ſtrict ſpeaking, the De- 
iendant cannot be ſaid to be a Surety 
only ; (fo as to have a Writ De plegirs 
acauize 


Of Pleadings. 


acquietandis, according to the Caſes in 


Dyer ) becauſe that kind of Surety is Dyer 370. 


now diſuſed totally ; yer the perſon 
firſt named in the Bond is always 
look'd upon as the Principal; that is, 
as he whoſe proper Debt it is, and is 
fo generally called ; and the Law takes 
notice in point of Conſtruction , of 
what is become the General Pra- 
ice and Uſage of the Kingdom. 
So that as there is a Prefumption on 
one hand, that the Father is meant, 
becauſe there is no Addition ; fo on 
the other hand there is a ſtrong Pre- 
ſumption, that the Son is the perſon 
concern?d; and that as he is the firſt 
perſon bound in the Obligation , ſo 
che above-bounden William Mountague, 
in the Condition, relates to him , or 
otherwiſe he had not been named in 
the Bond before his Father. 


1. Upon the whole Matter, where 
there is a perſon named in the Deed, 
and it appears that there are two of 
that Name , an Averment ſhall make 
it certain which of theſe two was 
meant. 

2. That tho? if the Matter ſtood 
only upon the Deed, the Preſumption 
of Law would underſtand by I. A. 
William Mountague the Father ; yet the 


parties are not eltopp'd to ſhew the 
Truth, 
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Truth, and to aſcertain by an Aver- 
ment, which of the two was intended 
by the parties. 

3- That as this Caſe is, the Aver- 


ment is well made, and the Matter in 


the Replication does fully and clearly 
introduce it. 


If there ſhould be any Objedtion 
made,as to the afligning ot the Breach, 
becauſe the Condition is, That be ſhall 
forbear to come into the Company of Jane, 
or to write Letters to ber: 

And the Breach goes only as to his 
coming into her Company , but ſays 
nathing as to his Writing Letters ; and 
that unleſs both be done, the Condi- 
tion is not broken. 

The Anſwer ſeems to be plain : 

Firſt, Becauſe the Intention of the 
Parties is apparently otherwiſe. 

Secondly, It is true, in ſome Caſes 
copulative Words ſhall be taken dil- 
jun&tively , and digunctive Words co- 
pulatively ; but never, unleſs ſome 
neceſſity does require it , or ſome ab- 
ſurdiry would otherwiſe follow. But 
here the Intent of the Parties does 
agree with the genuine conſtruction 
of the Words ; for the Verb [Forbear ] 
is but once uſed, and does equally 
relate to the Writing Letters, and Com- 


ing into the Company: And the word 
[Fane) 


Of Pleadings. 
[Fane] is but once uſed alſo; fo that - 
[IF he ſhall forbear to come into the Com- 
pany of, and to write Letters to the ſaid 
Jane] can have no other meaning, 
than that if he ſhall forbear both the 
one and the other; fo that if either 
be not forborn, the Condition is 
broken. 

If an Objedtion ſhould be made, 
That in the afligning the Breach more 
is alledged than what is necetfary , 
becauſe it is ſaid, He came into her Com- 
pany, and had her Company at Bed and 
Board ; whereby the Defendant is 
drawn to take more into the Ifſue 
than what is neceſſary. 

The Anſwer ſeems to be, That this 
Matter is but an Inftancing , in what 
manner he had her Company ; and at 
moſt is but Surpluſage, which will not 
vitiate the Replication, nor put any 
neceflity upon the Defendant to An- 
{wer it. 

If the Condition of a Bond be, 
That A. ſhall not Aſſault B. If B. 
aligns for Breach, That 4. did allault 
and beat him ; this will not make the 
Pleading ill, and ſhall be only Surplu- 
ſage, as to the alledging of the Beat- 
ing. 


Per Summers. 
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Modo & formi, AModo &r * are words uſed in 
Pleading, and ſometimes they are only 
Formal, and ſometimes they are Ma- 
terial. Theſe words are moſtly uſed 
in the Anſwer of the Defendant, 
whereby he denieth himſelt to have 
done the Thing laid to his charge, 
Modo & forma declarata. 
See Kitch. fo.2 3. 
Obſerve after, when neceſſary, when 
nor. 
Queeſt eadem. Que eff eadem are alſo words of Art, 
uſed in Pleading, and commonly in a 
juſtification of a Treſpaſs, &c: which 
the Defendant ſaith is the ſame Treſ\- 
paſs, the ſame Impriſonment, the ſame 
Beating, &c. complained of in the De- 
Claration. 2 Cro. 372. ; 

In an Action of the Caſe,the Plain- 
tiff ſaith, That the Lord threatned his 
Tenants at Will in ſuch fort , as he forc'd 
them to give up their Tenures. 

The Lord for his defence pleadeth, 
That he ſaid to them, That if they would 
2:0t depart, he would ſue them as the Law 
would : Which is the ſame Threatning, 
&c. Kitch.226. 

Where theſe Words are neceſlary, 
and where not, ſee after. 

Uncore prilt. Uncore prift is a Plea for the Defen- 
dant, being ſued for a Debt due at a 
Day paſt, to ſave the Forfeiture of his 
Band,&c. 


Exanple, 


Saying, 
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Saying, That he tendred the Debt at 
the Time and Place, and that there was 
youe to receive it; and that he is now 
alſo ready to pay the ſame. 7 Ed. 6. 83. 

Dyer. Vide antea 56,8 poſtea tit.Tender. 

Son Aſſault demeſne, 'This is a Plea in Son Afaule 
an Aſſault and Battery, which is, when demeſae. 
a man juſtifies, That the Plaintiff ſtruck 
the firſt Blow, and thathe (the Defen- 
dant) ſtruck in his own defence. 

This is a very uſeful Plea, and proves 

very often on the Defendants ſide. 

See Compleat Solicitor 2.17. 

Que Eſtate, or Cujus ſtatum , it 15 A Que Eſtate, or 
manner of pleading in a Plea or Count, Cujus ſtatum. 
or elſewhere , whereby a man Enti- 
tuling another to Lands, &c. faith,7That 
the ſame Eſtate that that other had , he 
now hath from him. See Bro. Tit, Que 
Eſt ate. 

'Tis faid for Law, That if a man Who hal plead 
recovers Land from F. S. or dilleiſes 
7. S. he may plead, That he hath his 
pike and yet he is in the Poſt. Idens 
48. 

"Twas agreed, That a Que* Eſtate 
ſhall not be allowed in one who is Not to one thas 
mean in the Conveyance ; as to ſay, # 7 i the 
That A. was ſeiled in Fee, and enfeoffed B. NE 
2hoſe Eſtate C. hath, who enfeoffed the 
Defendant ; for the 2ue Eſtate ſhall be 
allowed only in the Defendant , or 
Tenant himſelf. Jem 49. 

Note 


94 Of Pleadings. | 
Wot of # par= Note alſo, That *twas agreed by the 
"yg Eji4ie, Juſtices, That a man cannot convey 

a an Intereſt by a Que Eftate of a parti- 
cular Eſtate, as Tail, for Life or for 
Years, without ſhewing how he hath 
this Eſtate, be it of the part of the 
Plainciit, or Defendant. Idem 31. 


Negativa Negativa pregnans,that is, a Negative 
pregnans,v/at, Plea, implying alſo an Afficmarive. 
_ ow. As if a man being impleaded to 


have done a thing upon ſuch a Day, 
or in ſuch a Place, denieth that he did 
it 2odo & forma declar; which implieth 
nevertheleſs, that in ſome ſort he did it. 
Or if a man be faid to have alienated 
Land,8&c, in Fee; he denying, that he 
hath alienated in Fee, ſeemeth to con- 
feſs, that he hath alienated in ſome 
other ſort. See Dyer fo.I7,nu.g5. 
See Brook hoc Titulo & Kitch. fo.232. 
'The Civilians have alſo Affirmative 
pgs which implies a Negative. 
ee Cow.Tnt.verbo Negat” pregnant”. 
| Obſerve after. | 
Kient Com- Nient Compriſe is an Exception take 
priſe, whar, to a Petition as unjuſt, becauſe the 
and when, thing deſired is not contained or com- 
prehended in that At or Deed where- 
upon the Petition is grounded. For 
Example, One defireth of the Court, 
to be put in poſleflion of a Houſe 
formerly among other Lands, &c. 
adjudged unto hun. ; 
The 


etiU& 
7e. 
t®. 
aketn 
= the 
com- 
here- 
For 
ourt, 
louſe 
8&C. 
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The adverſe Party pleadeth, That 
his Petition is not to be pranted, becauſe 
though he bad a Judgment for certain 
Lands and Houſes , yet the Houſe into the 
poſſeſſion whereof he defireth to be put , is 
not contained among thoſe for the which 
he had Fudgment. 

See New Book of Entries, Tit. eod. 

This ftemeth to be eſpecially to 

hinder Execution. | 
See Cow. Int. Tit. eod. 

Non-ability is an Exception taken yon-Ability, 
againſt the Plaintiff or Demandant how. : 
upon ſome Cauſe, why he cannot 
commence any Suit in Law , as Premu- 
zire, Outlary, or Excommunication ; or 
becauſe he 1s a Stranger born,&c. Fi:z. 

N.B. fo.35.a. 65.d. 7J7.c. 

Arid by ſome there have bee: :25- 
kon*'d ſix Cauſes of Non-Ability; as, 
I, Outlary, 2. Stranger born, 3. Profeſſion 
in Religion, 4.Excommunication, 5. ille- 
nage, and 6.Pramunire, 

Yet its faid,the ſecond Cauſe holdeth 
only in-Actions Real or Mixt, and not 
Perſonal. 

See. .Cow.Int.verb.Non-ability. 

Non-Claim ſeemeth to be an Excep- Non-Claim, 
cion againſt a man, &c. that claimeth war: 
not within the time limited by Law, 
as within the Year and Day, 1n caſe 
where a man ought to make continual 
Claim,or within Five: years after a Fine 
| levied, 


96 


Non compos 
Mentis, what, 
ana what. 


Of Pleadings. 
_—_ See 4 Co. & Cow. Interp. verb. 
£04. 

Non compos Mentis is of four ſorts ; 
Firſt, He that is an Ideot born; Next, 
He that by Accident afterward wholly 
loſerh his Wits. Thirdly, A Lunatick, 
that hath ſometime his Underſtanding, 
and ſometime not. Laſtly, He which 
by his own Ad depriveth himſelf of 
His right Mind for a'time, as a Drunk 
ard. 4 Co.124. 


Non Culpabilis Now Cuipabilis , Vide antea p. 65.. & 


poſtea. 
Non eſt fattum. Non eft fatum ; Vide poſtea. 
Non. Suit, Noz-Suit is a Renunciation of the 
what. 


Non-Tenure, 
wat. 


Suit by the Plaintiff or Demandant, ' 
when the Matter is ſo far proceeded 
in, as the Jury is ready at tlie Bar to 
deliver their Verdi&t. Anno 2 H.4. c.7: 
See New Book of Ent. wverb.Nonſuit,, &c. 

' Vide antea p-04- & poFtea. 
Non-Tentre 1s an Exception toa Count, 
by ſaying, Thar he holdeth not the Land 
ſpecified in the Count , or at-kzaſt ſome 

part of it. "24 

This is faid to be either General, 

or Special, 

Eſpecial, As that he was not Tenant - 
the day whereon the Wric was 
purchaſed. | 

General, That he never was Tenant 
to the Land in Queſtion. 

SCC New Book-of Ent. Tit.eod. & poſtea. 

Non 


enant 


poſt ea. 
Non 


Rules for the, &c. by 
Nox ſum Informatns, See before P.6 5. Non ſum In- 
Non . ſane Memorie, See before Noy formatus. 
Compos mentis. 96. = fanc Mes 

Non-Term is the time of Vacation yon. 
between Term and Term. Lamb. Arch. 


fo. 126. DOT 
Novel-Aſſignment, Obſerve after. Novel Afſigo- 
ment, 


— 


CHAP. Ill. 
Rales for the Plea or Barc. 


Irſt, The Pleadings in the Courts Pleas is Latin 
of Weſtminfter muſt be entred in 
Latin, Stat. 36. Ed. 3. ca. 15. and 
Pleaded in Engliſh. 
And it is intended in Law, that 


- every Plea in egtred when tis Peaded: 


For anciently the Serjeants at Law did 

nfs to Plead all the Pleas in Court at 

the Bar, and before they were entred 

they could not Plead them. Srile's 

Reg. pag.2.41. And anciently all Plead- 

ings were in French. bid. 238. But 

now the Entries are ſeldom carried 

in till the Elloyn-day of the nexr 

Term, | 

Every Plea muſt be Pleaded either Every Ples 

in Bar to the Action brought, or in 7% % either 

Abatement of the Writ upon which?” pn wg 

the Action is framed, otherwile or ff OY 
ur 


Rules for the 


but a Diſcourſe, and not a Plea, be. 
cauſe the Plaintiff cannot take an Ifſue 
upon it: And therefore if the Plain- 
tiff do Demur upon it as not ſuffici- 
ent, &c. and his Demurrer be adjudg- 
ed good, he ſhall have Judgment 
againſt the Defendant. Tbid, 238. 
Paſc. 23. Car. B.R. 
Demurrey.ag. It one do Demur upon ſuch a 
mits the Plea, Plea as ought not to be Pleaded, by 
his Demurrer he doth admit the Plea. 
Ibid. 241. 
Demurrer to n If one tender an Ifſue in Abatement 
ſue in Abate. of a Writ, and there is a Demurrer 
"ag over rUl- to it, if the Demurrer be Over-ruled, 
: There muſt be a Reſpondes Onſfter, tor 
the Over-ruling of the Demurrer is 
peremprory to the party , for the mat- 
ter in Queſtion is not determined by 
the Demurrer, but only the goodneſs 
of the Writ brought. Ibid. 240. 
Plea in thate. One may (fometimes) Plead a Plea 
ment or Bar, by way of Abatement, which is pro- 
ſometimes in- perly a Plea in Bar, and a Plea which 
*iferently uſed. 1s properly a Plea in Abatement by 
way of a Plea in Bar; but this holds 
but in few Caſes. bid. 241. 
P/:4 in Abatz, A Plea in Abatement of the Writ, 
ment when to Ought not to be received after the 
bz received, Defendant hath imparled; yet if it be 
reccived , and the Plaintitt doth De- 
mur to it, the Demurrer may be 
good. For the acceptance after 1m- 
1mpar- 


ea, be. 
1n Iſſue 
Plain- 
ſuffici- 
djudg- 


gment / 


+ 238, 


ſuch a 
:d, by 


2 Plea. : 


ement | 


1rrer 
ruled, 


y, TOC | 


2d by 


xdneſs , 


Plea 
5 Pro- 
hich 
t by 
holds 


Writ, 
the 
it be 
De- 
7 be 
Un» | 
Wpar- 


Plea or Bar C&&c; . IH 
parlance, is no prejudice to the .De- 
fendant. Tb:id. 24.1. | | | 

Good matter muſt: be Pleaded in Time and 0r- 
apt time, and in due Order, other- 4*7 #0 be «bſer- 
wiſe. great advantages may be loſt, ***: 

Co. Lit. 303. | | 

Every Plea muſt be dire&, and not p7.s mf be 
by way of Argument or Rehearſal; dire# and per- 
and every Man ſhall: Plead ſuch Pleas tine. 
as are pertinent for him , according 
to the quality of his Caſe. 1bid. 303. 

Every Plea that a Man Pleadeth up ze 7:y- 
ought to be Tryable , otherwiſe the ab. 
Cauſe can receive no end. Co. Lit. 

Ibid. | 
 Pleadings which amount to the ge- Genera! 1/uc 
feral Iſſue, are not to be allowed, but preferr'd. 
the general Ifſue is to be entred. New 
Book if Entrits, 0. 24 ,  .. 

That which is Iſſuable ought to be Certaing, 
Pleaded certainly. Kitch. 228. 229. 

Where the Defendant may Plead Muft be ſo 
the general Iſſue, he ought fo to Plead, ?{aded en 
That the whole matter in Queſtion |? m The n 
may come to be Tryed, for elſe the ,z,, © * 
Plea is not good. Stiles Rep.rp. 237. 

Where the Defendant is not con- 

{trained ro Plead 4 Special Plea, he 
may Plead the General Ilſue proper 
for the Action brought, and give the 
Special Matter in Evidence. » Ibid. 
239. Sed Quare 1 Rebid7. 4 

H 2 In 


X00 Rules. for the 

General Plead- Jn many Caſes the Law doth allow 
ing allowed. General Pleadings, for the avoiding of 
tediouſneſs, and the particular ſhall 
come on the other ſide. As if the Con- 
dition of an Obligation be to perform 
2 H.7.15. all the Covenants in an Indenture, 
pg m4 if all oy Covenants be = _ — 
- 1+. 2* © mative, he may Genera ea CI« 
Afrmanve. formance of all: But if by be docks 
Negative. Negative, to ſo many he muſt Plead 
Specially : So if any of them be in the 
Dizjunfive, Disjunctive, he- muſt ſhew which of 
them he hath performed : So if any of 
them are to be done upon Record, 
he muſt ſhew them Specially. Co. Lit. 
303. 8 Co. 133. Turners Caſe; and 120, 
Benhams Cale , 9g Co. 25. 61. 10 Co, 

100, 3 Cro. 749. Mints verl. Bethell. 
Baking te wp Where a thing reſts in mine own 
own notice to be notice, I muſt Plead this particularly ; 
particularly otherwiſe not. 14 H. 4.15. 2 Ed.3.17. 
pleaded, 19 H.6. 32-78. 21E4.4.78. 12 H.8.6. 
4 Les Where one comes in by at in Law, 
aud general CheGeneral Aliegation ſufficeth.I o Rep. 
allegation. 94- 3 H. 6.20. 35 H.6. AMonſtrans de 
faits. 116. II H, 4.83. 44 Ea, 3. 26. 


I2 H.7. 14 4 
| ...,, Things Spiritual may be Pleade 
_ lin Generally. 11 H. 7. 27. 12 H- 8. 6. 


Where the Plea conſiſts of Matter 


Matter infinite. . 


inftaite, it may be Pleaded Generally. 
5 Ed. 4-5. io Ed. 4.5. 2 H. 7. 15. See 
Z Cre. 949. 
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Plea or Bar, G&c. TOY 


That which is alledged by way of Mzzarion by 
Inducement, or conveyance to the 79 of Induces 
ſubſtance of the Matter, needs not to" 
be ſo certainly alledged, as that which 
is of the ſubftance ir ſelf. Plow. 8 1. Co. 

Lit. 30Yy."' ' 

When any ſpzcial and ſubſtantial Special matrer 
Matter is. alledged by either Party — oy 
That ought to þe eſpecially anſwered, 
and not to be paſſed over by a General 
Pleading. Co. Lit. [bid. | 

Matters of Record, eſpecially when Matter: of Re- 
they are the Foundation or Ground of *7* 
the Suit of the Plaintiff, or the ſub- 
ſtance of the Plea, muſt be certainly 
and truly alledged ; otherwiſe it is 
where it is but a conveyance: And 
the proceedings and Sentences in the 
Eccleſiaſtical Court , may be alledg- 
ed briefly. Co.Lit. Ibid. Plow. Com.65.a. 

All neceffary circumſtances implied ©,,,,,,2aue; 
by Law in the Plea, need not be ex- ;mplied by Lew, 
preſſed : As in the Plea of a Feotfment 
of a Mannor, Livery and Attornment . 
are implied. Co. Li. 303. 7 A. 7. 3: 

12 Ed.4. 1. 

When a Man is Authorized to do 7, p4fance 
any thing by the Common Law, by and efett of an 
Grant , Commiſſion , A& of Parlia- 4nthority mu 
ment, or Cuſtom, he ought to purſue * purſued, 
the ſubſtance and effe& of the ſame 
accordingly. Co. Lit. 1bid. 


H 3 | General 


Oz _ Ryles for the 
General Eftates *. General Eſtates in Fee Simple may 
generaly alledg- be, generally alledged , but  the-Com- 
ea, but partt- f in Tail q 
eulars muſt be MEnCcement OL ates 1n ally and 
averr'd. other particular'Eſtates, muſt be ſhew- 
| ed : Unleſs it be in ſome Caſes, where 
they are alledged by way of Induce- 
ment, and the Life- of Tenant in Tail 
or for Life, ought to be averr'ds Co. 
Lit. Ibid. Uo 
That whichis That that is apparent to the Court 
apparent to the by neceſſary Colle&ion aut of the Re- 
Court from the-cOrd, need not to be averr'd. 
oben Where a Statute is recited, 'There 
o Averment . - 
againſt Statute, ONE May not ayer, That there 45 no 
Null tiel Re. fuch Record; for ſuch an Averment 
cord. | doth not lye againſt a Record, being 
a thing of a ſolemn and high nature ; 
but an Averment isbut the Allegation 
of the Party. Pra&. Reg. pap. 19: 20. 
A Plea grounded upon-a Statute, if 
not good, is not helped after Yerdict. 
Idem. 24.3. | _ 
"WI - One may not aver a thing contra- 
F 
0 rg ry to the Condition of an Obligation, 
Obligation. * NO more than he may againſt aRecord, 
for the Condition is part of the Deed, 
which ſhall be ſuppoſed to be made 
upon good deliberation. and-'; before 
Witnelſes, and not to be contradicted 
by a bare Averment. Idem pag.20. 
Words mad _ Although words were not Action- 
Ationav/- by able in themſelves at the time of the 
we vejendants ſpeaking them, yet if an Adtion be 
EXP1AINHNge br ou g ht 


Plea or Bar, &c. LOZ 
brought for the ſpeaking of them, 

they may be made Actionable by the 
Defendants Pleading, by explaining the 

words. Pra&. Reg. 250. 351. 

When a Count, Declaration, Bar, o:ni/fo of time 
Replication, &c. is defective in reſpect or place maze 
of omiffion of ſome circumſtance of 04 {y the De. 
time or place, &c. There it may be 4s pleas: 
helped and made good by the Plead-*'*' 
ing of the adyerſe party; but if it be 
inſuthcient in matter it cannot be help- 
ed. Co. Lit. 393. 

So incertain, words in the Count or,,,. 

ES oras incertain 
Declaration may be made good and ,,,,. rin 
certain by a Plea in Bar, by the De-8y :þe Pics. 
fendants'taking notice of the meaning 
of them. Pra. Reg. 35l. 

;- Surpluſage ſhall never make the Picea $,1914/age. 
vicious, but where 'tis contrary to the 
matter before. .1b;d. 

Yet the ; Plea. muſt be ſingle and Pla u/ te 
certain, for the Plea that doth contain /2/* 914 cer- 
dupiicity or ,mulciplcity of diſtin& 
Matter, to one and the ſam2 thing, 
whereunto ſeveral anſwers (admitting 
each of them to be good) are required, 


15 not allowed, if it be peremptory ana 


perpetual: Burt if it be only Dilatory, 
it may at ſome times be uſed; And 
upon the General Itilue Pleaded, the 
parties may give in Evidence as many 
Matters as they will. Co. Lit. 304. New 
Book of Entries, fo. 21. 

H 4 If 
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Plea muſt an- 
ſwer all the 
matter of the 
Declaration. 


Advantage of 


Demurrer ſlip. 


ped. 


Plea muſt have 


a proper con- 


eluſron, 


Nient littered. 


Special Matter 
220t waived by 
Iffint and Sic 
in the affirma- 
eive 


Rules for the 


If the Defendants Plea do not an: 
fwer all the Matter contained in the 
Plaintiffs Declaration, it is no good | 
Plea ; but the Plaintiff ſhall have his | 


Judgment intire againſt him for want | 


of a Plea, although the Declaration b 
naught in ſome part of it. | 
For although the Defendant might 
have Demurr'd to the Declaration , 
yet not doing it, it ſhall be intended 
he had no Cauſe for it. ' Pra. Reg. 245. 
The Plea muſt conclude aptly, ac- 
cording to the nature of the Matter ' 
contained therein ; as in Bars, Repli- 
cations , Rejoynders, and Surrejoyn- 
ders, the party muſt conclude, Er hos 
aratus eſt werificare, &c. 
' Andif the Action be brought upon 
an Eſpecialty, and the Defendant plead 
he is Nient littered, and that it was 
otherwiſe read to him than in truth it 
was written, ' he muſt conclude Fudp+ 
ment fi fait , or Nient ſon fait. 

But when to a Debt or Obligation, 
he doth plead payment and delivery 
of the Obligation, he mult conclude 
TFudgment Si Attion. Finches Law 359. 
Plow. 34.3. Kitch. 219. 220,236. 

When the concluſion of a Plea Ft 
Tſfint && ic, is in the athrmative,fit ſhall | 
not wave the ſpecial Matter. 1 
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> good 


ave his 
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' might 
ation , 
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t ſhall. 


But 
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Plea or Bar, &c. 705 


But where the concluſion is in the Orherwiſe by 
negative , there regularly the ſpecial !ſint and Sic | 
Matter is generally waived. Co.Lit. 303. * theNegative. 


| Where ſpecial Matter is Pleaded,. , 
and the concluſion Et /ic, is to the ,; _— 
point of the Writ or Aion, the ſpe- pleaded and - 
cial Matter is waived. P. 27 H. 8. concludes to 
Pl. 34. And 'tis a tender of the Gene- 7 7 48; 
ral Iſſue. Pls. 66. a * 

Where one has ſpecial Matter and But nt where 
Pleads it, and concludes with the Ge- it concludes - | 
neral Iſſue, it waves not the Matter 2/77 the genera? 
precedent;as in debt,to plead unlettered va 
Ifſint non e#t faftum; or a ſpecial pay- 
ment, 1/int Riens Iuy doit; or for one 
to plead that he was Joyntenant with 
his Feoffee at the time of the Feoft- 
ment , Et ifſint Riens paſſe per le fait. 
10Ed. 4. 3. M.g9E. 4P.. 15.and fo: 

T9. b. 
| he Pleading of every Man ſhall be Every Mans 


taken moſt ſtrongly againſt himſelf, F/-a4ing rake, 


for every Man is preſumed to raked, 6p 

the beſt of his own Cale. Co. Lit. 303. ; 
TheCourt will not dire&tany perſon The Courr wil 

how to plead, although the Matter be  dire# how 

difficult, and though they be moved to *o 2/4. 

do it, but will bid them plead at their 

own perils. For Counſel are toadriſe 

how to plead, and the Court 1s only 

to judge of the Pleadings , whether 

they be good in Law or not. Prac?. 

Reg. 2.38. When 


| Rules for the 
| The Crert on When the Court doth order the 
m_ Iſs Pefendant ſhall (plead, it is intended 
oc Fie8- he ſhall plead an ifſuable plea. Idew 
236. Mich. 22. Car. B. R. 
The Court wil © But the Court will not upon Motion 
27 make a pe- Rule the Defendant to plead peremp- ' 
7e5p7ory Rule torily by a day, before the Comman 
ce piena #12 te Rules of the Court for Pleading ibe 
5+ et, Out, butthen they will. For till then 
it cannnot be ſaid, that the Defendant 
hath — _ Plaintiff. Idem 2.26. 
7 one plead an jI| Plea, and the 
pes ew qa Plaintiff joyns H{iue upon this Plea, and 
wantage of his a_ Verdict 1s thereupon found for the 
own 7 Plea, Plaintiff, the Defendant ſhall not after- 
wards take advantage of his own Ul 
Plea to avoid the, Verdi. Idem p.239. 
immaterial - If an immaterial Ilue be joyn'd, it is 
if | fe jozned, not helped by the Statute of 7eofarls, 
'F but there ought to be a Repleader. 
| Tdem 2.45. Vide poſtea tit Iſſue. 
Concluſion of: the Plea is the later 
Eoncluſun of part of a Bar, Plea'or Replication, ac- 
the Plea. cording to the nature of the thing, and 
I uſually in theſe words , Er boc para- 
tres eff werificare, Unde petit Tudicium,c. 
| But each Plea ought to have its pro- 
[ per concluſion, as a Plea to the Writ, 
|; to conclude to the Write, Plea in Bar 
| to conclude to the Ation, an Eſtopple 
to rely on the Eſtopple, and 1o of the 
like, Co. Lit. 303. See after. 
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Rules for the Replication. 


The Replication ought not to depart Rep7icarion ner 
from the Count. Co. L:t. 303. to depart from 
| Yet one (may count of a Gift in #% Come. 
Tail, and maintain this in his Repli- 
cation, by a recovery in value, becauſe 
he cannot have any other Count. Ider 

O4- 
When the Replication doth neither Rep1icarion ner 
confeis and avoid, nor Traverſe the confeffng and 
Matter of the Bar, it is naught,and the 2%9/amg, ar 
Plaintiff may Demur to it and Aflign OY = 

._ . atter of zhe 
this. New Book of Entries, fo. :14- Poa ib 
- Where; the Bar is ill in ſubſtance, gp, 
it may not be made'good by the Re- cam be mend. 
plication. BS Rep. 120. ed by the Re- 

But where the Bar 'is ill in Circum- ?/cat:op. 
ſtance, it may be made good by the ws - = 
Replication. 6 H. 7.10. | by honketen 

If the Plaintiff do reply to a Plea in 7; Plaintiff by 
Bar,which is not good; By his reply- 7e2/1ing atowg 
ing to it, he hath confeſled it to be Pla. 
good. Prad#. Reg. 294. For he hath loſt 
his advantage of Demurring unto it, by 
paſſing by the Defects and replying 
£O 1t. 

When it appears by the Replicadon, p1,;uj#s; hs 
that the Plaintiff hath no cauſe of Replicarion 
Action, there he ſhall not have Judg- /hews he has no 
ment, though the Bar be inſuthcient 9% of 47ton. 
in matter. 5 Rep. 120. 


When 


CI” 2 


Jos ' Rales for the 
Ber inſufficient, When the Bar is inſufficient in mat- 
6 hor mater, and amounts to the confeflion 
a ſho vi , of the point of the Action, and the 
Jadgmens, Plaintiff replies, and ſhews the truth of 
his Matter to inforce his Caſe, and in 
Judgment of Law it is -not material, 
yet the Plaintiff ſhall have Judgment. 
8 Ryp. 120: 5 | 
Sondition; pers Ta an Action for Breach of the 
formi'd pleaded, Conartion of an Obligation brought, 
Plumtff muſt and the Defendant doth plead that 
ew in what 16. hath perform'd the Condition, the 
8he Condition $ga . op yo 1 I 
NG Flaintiff in his Replication muſt ſhew 
particularly in what the Defendant 
hath broken the Condirion, otherwiſe 
tis idle, and ſays no more than what 
was formerly faid in the Declaration. 
Prat. Reg. 294. 
da. There is a difference when the Con- 
:ween @ N:ga- tion is in the Negative, not to do 2 
:ive, audan thing, *tis ſufficient to ſay in the Re- 
Affirmative plication he cd do it; and when in the 
Condition, and A f;rmative to do, as to perform his 
= - w_ Office, and to Enfeoff him of all his 
0477 Land, &c. there he muſt ſhew what 
his Office was and what Lands he had, 
and that he did not, 8c. M. 2. R. 3- 
fo. 17. Pl.4.4. vide Latch 16. 1 Leon.1306, 
Trin. 4. H. 7. PI. 6. 
Conciuio dj The Concluſion of the Replication 
,ONCIUIO CC 5-0 © . . 
Rept, if it be in the Affirmative , muſt be 
Et hoc paratums eſt werificare : Otherwiſe 
if it bs meerly Negatiye. Co. Lit. 303- 
| ; Now? 


n mat- 
feflion 
1d the 
ruth of 


and in 


terial, 
7Ment. 


»f the 
)ught, 
d that 
1, the 
t ſhew 
ndant 
erwiſe 
| what 
ration, 


> Con- 
o do a 


cation 


uſt be | 


erwile 


WL 
Nov? 


Plea or Bar, &c. 


Novel Aſſignment is in the nature New Afiign- 
of a Replication; and it is uſed for the Tent defined: 


better ſetting down,and aſcertaining of 
the time and place, &c. which was not 
before well Aftigned, but generally in 
the Declaration,as when thePlaintift de-_ 


clares of Treſpaſs Clauſum fregiz,cutting 


down gralfs, &c. in ſuch a Pariſh and 
County, The Defendant Pleads and 
ſays, thatthe place where, &c. are 10 
Acres of, &c. and are his own Free- 
hold, per quod he entred, &c. as into 
his own Freehold, &c. 


Then the Plaintitf ſays , the Cloſe rw w te 
and place where, &c. are 20 Acres of, Aſigned- 


&c. lying in the Pariſh of, &c. and 
called and known by the name of, &c. 
other than the ſaid Acres mentioned 
in the Defendants Plea; and for that 
the Defendant hath not anſwered to 
the Treſpaſs in the 20 Acres newly 
Afigned, the Plaintiff per” Fadic* & 
dampna ſua occaſione tranſg!”, 

To this new Afignment the Defen- 
dant muſt plead, if he hath any thing 
in Bar thereof: See Brook, tztulo Trel- 
paſs. 212. 


This new Afhignment is uſed often 7 uſe rhere 


to clear a Title, which upon it comes ef- 
in queſtion; and here it the Title ap- 
pear to be thePlaintifts, he ſhall recover 
damages; but he recovers no Pollethon, 
as in Ejec&ment.Ses Compl. Sellicitor 219. 

| Notg 


DOE Frm EI rene Ge GIS 


De injaria ſua 
propria, what, 
and when. 


Example. 


iVhere the 
| Plea i matter 
| $f Excuſe, 


Rules for the 

Note, It is ſaid, That if. the Defen: 
dant fay, the Treſpaſs was in fix Acres 
of Land; and that thoſe fix Acres were 
his Freehold : The Plaintiff may reply, 
That it is his Freehold , and not the 
Freehold of the Defendant. And then 
it the Plaintiff have ſix Acres there, 
and the Defendant fix Acres there ; 
the Defendant cannot give in Evi- 
dence, that this Treſpaſs was in his ſix 
Acres. Bro. Treſp, 11%. Dyer 3}. 147. 
27 H8.7. 


De ſon Tort demeſuc. 


De injuria ſua propria are words of 
Art, uſed inan Action of Treſpaſs, by 
way of Replication, to a Plea of the 
Detendant. 

As for Example: 

Tf 4. ſue B. for Treſpaſs, and B. 
doth Anſwer , that he did it by com- 
mand of his Maſter. | 

A. replies he did De injuria ſua 
propr abſq; tali Cauſa,gc. (or abſq; hoc, 
that his Maſter commanded him 040 
& forma ) and here he traverſeth the 
-—— or Commandment of the Ma- 

br. | 
8 Co. 67. Crogat*s Caſe , faith, That 
thi Plea by way of we ao" z tobe 
pleaded,where the Defendants Plea is mat- 
zer of Excuſe ; and not where he claims an 
Imterefs 


| 


. 


Defen: 
Acres 
; were 
reply, 
ot the 
d then 
here, 
here ; 
1 Evi- 
his fix 


; kT 


rds of 
ls, by 
f the 


1d B. 
com- 


; ſua 
7; hoc, 

moao 
1 the 
; Ma-« 


That 
to be 
mat- 
ys an 


jerefs 


Plea or Bar,&c. Iif 
Intereſt in his own Right, or is the right 
of bz Maſter. 

Yet with a Traverſe it may do well, 7-9::--7, 
as above; and fo where a Baylitf juſti- where. 
fiss Impriſonment, for that a Capias 
was awarded to the Sheriff, who made 
a Warrant to him, De injuria ſua propria 


- 1s no Plea (without traverling the War- 


rant ) becauſe it referreth to all the 
Plea in Bar; and fo all parts of the 
Plea ſhould be tryed, and the LIfiuve 
would be full of Multiplicity. 

And alſo in this Caſe of the Bayliff, 
ſuch a Replication would bring the 
Record to be tryed by a Jury; yet it 
might have been a good Plea, if the 
Proceedings had been m a Court not 
of Record. 

Again, where an Authority is de- General Ree. 
rived from the Plainritt himſelf, or is 
given by L2w, as to [ee if Waſte,&c. 
The Plaintiff ought to Reply to ir, 
although no Intereſt be claimed , and 
he ſhall not plead De injuria, ec. Ce. 
ut ſupr. 

Rejoynder. 


If the Defendant do in his Rejoyn- 
der depart from his Plea pieaded un 
Bar, this Rejoynder is not good: For 
this is to Say and Unlſay , which the 
Law doth not allow, and Pleas muſt be 
plain and certain. Prat. Reg. 29 1. 

(Mae. 


TIL Plea or Bar &c 
One ought not to Rejoyn upof 
oo ſuch words which are not contained 
oras as are » . 
not contained 3 the Declaration or Plea: For that 
;n the Decla- 1s for the party to frame a Diſcourſe of 
ratiou or Plea. his own, and not to Anſwer the Plain- 
ciff's Plea. 14. ibid. 
Rel: for Suy- And the Rule is the ſame as to Re- 
rejoznder, Wc, jOynders and Surrejoynders, &c. For 
as to the Replication, Rejoynder, and 
Surrejoynder,there muſt be a ſufficient 
Muſt onſwer Anſwer to the Matter objected by the 
_ - 1 i Adverſe party, and follow and inforce 
a _ the Matter offered by him that doth 
plead, in his pleading before. So ſuch 
party muſt take heed of the ordering 
of the Matter of his, kit his Replica- 
tion vary and ditfer from his Count, 
or his Rejoynder from his Bar: For 
this is not fſufferable, and 1s called a 
Example of Departure in pleading , when the Se- 
Departure. cond Plea doth contain Matter not 
purſuant to the former, and which 
doth not fortifie the ſame. 
As if in Aﬀize the Tenant plead a 
Deſcent from his Father, and giveth a 


Not to Rejoyn 
pon ſuch 


Caution of 
Departure, 


— MR A CO m_—_—_—— 


Oe 


Colour: The Demandant entituleth : 
himſelf by a Feottment from the Te- | 
nant himſelf: The Tenant cannot ſay, | 


Thar the Feoffment was upon Con- 
dition, and to ſhew the Condition 
broken; for that would be a clear 
departure from his Bar, becauſe it con- 
taineth Matter lubequent, But it in 
Afſile, 


_— - 


upofr | 
tained 
r that 
irſe of 
Plain- 


to Re- 
; or 
ry, and 
hcient 
y the 
aforce 
doth 
o ſuch 
lering 
plica- | 
2ount, 
': For 
led a 
ne Se- ; 
r not 
which 


lead a | 
veth a | 
culeth 
8 1e- f 
x ſay, | 
Con- \ 
dition 
clear 
© Con- 
tin, 
Aſjile, 


Plea or Bar,\Sc. 


Atliſe; the Tenant plead. in Bar, That 
F.S. was ſeized, and enteofted him,&c. 
and the PlaintitF ſheweth, that lie him- 
felf was ſcifed in Fee , until F. S; dit- 
ſeiſed, who entecotfed the Tenant, and 
he re-entred : The Detcndant may 
plead a Relzaſe of the Flaintitf to FS. 
for this doth fortifie the Bar. 'P/. Com. 
105. 1 Mar. Dy. 95. 28 H.8. ib. 31. 
6 H. 7, 8. 3 H. 6. Departure 2. Co. Lit. 


304. | 
And the Rule is, That where the Ret of D:. 
2tendant in Treſpaſs, &c. fortifios his £97. 

Bar, and there is no other. bur puriu- 

ant to the Bar, and goes before the 

Bar in Conveyance of his Title ; this 

is. no Departure, But where the Bar 

15 before the Matter ſh2wn in his Re- 

joynder; this is a Departure, by Keble. 

See 1 Ep 4 25H 63M 37 #6. 

Sce Touchit one of Pre. p,%,09,201,20%5 

202. 


Rebutter is a kind of an Eſtoppel, ) _ 
"NE &C. 
Strrebuttzr a Roplication to it, 

An Eſtoppel is defined to be a Bar ... 6-1 oh 
or hindrance .unto one to plead rhe Saad, ” 
Truth, and reſtraineth it not to an Im- 
pediment given to a Man by his own 
Act only,(as it-is reſtrained in Fitz. N.8. 


#5.142.K.) bur by anothess alio, 2 Co. 
79.4. Gaddard's Cale. 


| \Y hers 


114 
Who ſball take 
a.lvantage by 
ft, 


Rebutter, 


Suppoſals in 


Counts. 


Non - Suit, 


Eſtoppel Recj- 
procal, 


Rules for the 

Where the Record of the Eſtoppel 
doth run to the Diſability or Illegitima- 
tion of the perſon; there all Strangers 
ſhall take benefit of the Record ; as 
Outlary, Excommengement,Profetſion, 
Arttainder of Premunire, of Felonies, 
Baſtardy, Mulierty, &c. and ſhall con- 
clude the parties, though they be Stran- 
gers to the Record. 

But of a Record, concerning the 
Name of a perſon, Quality, or Addi- 
tion, no Stranger ſhall take advantage, 
becauſe he ſhall not be bound by 
it. 

A Rebutter is a kind of an Eſtop- 

el. 

Matters alledged by way of Suppo- 
{als in Counts, ſhall not conclude after 
Nonſuit: Otherwiſe it is after Judg- 
ment given. 

And though after Nonſuit the Sup- 
poſal in the Count ſhall nor conclude ; 
yet the Bar, Title, Replication,or other 
Pleading of either party, which 1s pre- 
Ciſely alledged , ſhall conclude ater 
Nonfuit. 

Every Eſtoppel ought to be Reci- 
procal; id eff, to bind both parties ; 
which is the Reaſon , that (regularly) 
2a Stranger ſhall neither cakeadvantage, 
aor Le bound by the Eſtoppel. 


FE.very 


Plea or Bar, &c. T5 

Every Eſtoppel,becauſe it concludeth Me cerrain; 
a Man to alledge the Truth , muſt be 
certain to every intent, and not to be 
taken by Argument or Inference. 

Every Eſtoppel ought to be a preciſe Preciſe. 
Affirmation of that which maketh the 
Eſtoppel ; and not to be fpoken Im- 
perſonally , as if it be ſaid (ut dicitur, ) 
nor by way of Recital, becauſe "tis no 
dire&t Afhrmation. | 
_ A Matter alledged , that is neither 7r2verſable, 
traverſable noc material, ſhall not 
eſtop. 

Regularly a man fhall not be con- Mireprance; 
cluded by Acceptance , or the like, 
before his Title accrued. 

Where the Verity is apparent in the rity in Re? 
fame Record, the Adverſe party ſhall <7 
not be eſtopped to take advantage of 
the Truth ; for he cannot be eſtopped 
to alledge the Truth; when the Truth 
appeareth of Record. 

See Co. Lit. f0.35 2.4: | 
_ Eſtoppel againſt Eſtoppel doth put 
the Matter at large. | 
But for theſe Rules above 5 with Rules for 

many Authorities cited, and the Books ©/2e*- 
reconciled, ſee the Abridement of 

Coke's Lit.390,391,39%. 

And for theſe Rules below ; ſee 
Touchſtone of Prec. where you have alſo 
theſe Examples; from pag. 115 4 t6 


225, _— 
XL > Wha 


By Tex.2n? for 
Lije. 


B; Judgment. 


Ad VAN noe 
of Privies. 


0f 8: rangers, 


Uſer of AGion, 


| Eftoppel paſſes 
2711/5 the Land. 


| Advantage of 


Rules for the 


Who Claims nothing by him that 
was eſtopped , ſhall not be eſtopped, 
P-115. 

Where he in Reverſion or Remain- 
der, claims nothing by Tenant for 
Lite, he ſhall not be eftopped, p.1 16. 

If a man will plead a Record to 
eſtop him that was privy, he ought to 
ſhew what end the Action had. 
118. 

Where a man hath Judgment to 
recover Land , by that Judgment he 
ſhall be eſtopp?l to claim any other 
Title, than he hath by the -Recovery. 
Ibid. 

Of ſome Eſtoppels, none ſhall take 
advantage,but thoſe who are Parties or 
Privies. 120. 

But of ſome Eſtoppels, every one 
ſhall have advantage. 1614. 

Uler of an Action is no Eſtoppel to 
prejudice another ; wiz. Heir, &c. 
I zF. 

In every Caſe where I am barr'd of 
Land, as if it be found that I am not 
next Heir; - chis Eſtoppel ſhall paſs 
with the Land , and every one that 
claims the Lands by me ſhall be eſtop- 
ned ; but of other Lands, it ſhall be 
no Eſtoppel againſt me. 12:4. 

No Stranger ſhall take advantage 


| *trarger, Oc. by an Eſtoppel, but where che Eſtoppel 


extinguiſheth the Right. 12 3. 
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Plea or Bar, &c. 


A Stranger ſhall not take advantage 
of an Eſtoppel en Fait , it it be in the 
Realty ; - but by Matter of Record 'tis 
otherwiſe. Ibid. 

See Touche. of Prec.from 115.to 125. 

Savage againſt Turberwill, Trin. 22 
_ R. 00 Arg in Quer. 

acitum de Inſult” ſua > & 4 
defen(ione ſua. ae roatebatin 

Rep! de Injuria ſus propr ,&c. Et Iſſue 


tender. 


Eſtoppel ad triand” Exit” pred”, Quia Rejoyrces, 


Def. al" implacitawit. 

Cuer”, Er Fur dixer', Qued fuit Culp* 
de Tranſgr & Inſult” ill, Que eſt eadem 
Tranſgr in placito Def. nunc mentionat”, 

c. 
Quer* morat”, Et pro Cauſis, Quod pred” 
placitum pred" J. rejungen placitar eff 
deceſſus a barr' ejuſdem J. Quod quidem 
Placitum il e#t witioſum incert” inſuffi- 
ciens in ſe & caret forma & Def. jungit 
in morat . - 

This Cauie was Argued by Serjeant 
Maynard, and ſome others; and the 
Court doubted that the Rejoynder was 
good : Whereupon the parties ſubmit. 
ted to an Award, ſo no Judgment was 
given by the Court. | | 


1 3 Reſceit- 


Reſceit, what. 


Counterples, 
what. 


Aid Prayer. 


- Rites far the 


Reſceit. 


Reſceit is the admiſſion of a Third 
erſon, to plead his Right in a Cauſe 
bemaly commenced by others. As, 
If Tenant for Life or Years bring 
an Action, and in this Suit he in the 
Reverſion doth come in, and pray to 
be received, to defend the Land » and 
to plead with the Demandant : 

And if thereupon he is ſo, this is 
Reſceit. See Brook Tit. Reſceit. Perkins 
Dower 4.4.8. | 
 Reſceit is alſo. applied to Admittance 
of Plea, though the Controverſie be 
but between two only. WD 
_ See Bre. Eſtoppel, in many places. 

Vide Aid Prayer, 109. | | 


Counterphea. 


Counterplea is a kind of Replica- 
tion. As, | | 

When the Tenant in Dower, or by 
the Courteſie, doth pray in Aid of the 
King,or him in the Reverhon, far his 
better defence. x | 

Or elſe, if a Stranger to the Action 
begun, deſire to be received, to ſay 
what he can for the fafeguard of his 
Eſtate; That which the Demandant 
lledgeth againſt chis Requeſt, why it 
70 - | ſhould 


Plea or Bar &c. « 1g 


ſhould not be admitted , is called 2 
Counterplea. 

See Bro. Tit. eod. 25 E.3. Stat. 3. ca. 7. 
Anno 3 Ed.1i.ca.z9. See New Terms of 
tbe Law. 

For one to Wage his Law, isto take Ley Gager 
an Oath, That he oweth not the Debt 4/14. 
demanded of him upon a Simple Con- 
tract, nor any Peny thereof, in manner 
and form as the Plaintiff declared. 

See Compleat Sollicitor, P.249- 

But Vadare Legemis {aid to be, when Vadiare Le- 
one puts 1n Security, that he will make $7 
Law ac a Day aſligned. And, 

Facere Legem , to make Law , is to Facere Lrgens. 
take an Oath, that he oweth not the 
Debt challenged ac his hand , and this 
Law is uſed in an Action of Debr 
without Specialry,&c. Bra#,L.3.tratt.2. 
ca.37. Glanuile L.1.Ch.9,& 12. 

The Plea is N:1 debet per Legem. 

See the manner of Waging Law. 7he manner 
Compleat Solicitor, p.2.50. whergof. 

See when, and for what. Touchſt. of 
Prec. from p.294,to 316. 

The Detendant may Wage his Law 
to a Book-Debt, or upon a Mutuat ; 
upon an Infmul computaſſer , and in 
Detinue. 

Allo in an Action of Debt upon an And where 
Arbitrament , Or 1n an Action of De- 94uwabte. 
zmue by the Bailment of anothers hand. 

Compleat Sollicitor, P.2.49. 
I 4 Alſo 


m_ © ma 4+ 
(x4 rniſhi; £33: 


defined. 


Examble. 


The Reaſon 


ther of. R 


Rules for the 
Alſo in an Action of Debt for ar 
Amerciament in a Court Baron ; bur 
not in Debt for a Fine or Amerciament 
in a Court Leet, &c. 14.1b:d. | 

In an Action of Caſe upon an 
Aſſumpſit,the Detendant may not Wage 
his Law. 4 C0.92. Slade's Cale. £6 

Nor in Trover z which is the Reaſon 
more Actions of Trover , than Detinue 
are brought. | 

See Compleat Sollicitor, P.2.2.2. 

Garniſhnent ſignifierh- in our Com- 
mon Law, a Warning given to one 
tor his Appearance, and rhat for ths 
better furniſhing of the Canſe and 
Court. As, | 

When one is ſued for the Detinne 
of certain Evidences or Charters, and 
ſaith, That the Evidences were deli- 


vered unto him not only by the Plain-. 


tiff, but by another alſo; and there- 
iore prayeth , That that other may be 


warned to plead with the Plaintiff, 


wheth:r the ſaid Conditions be per- 
form'd. yea, orno. Andin this Petition 
he 1s 1aicl to pray Garmiſhment.SeeNew 


Bock «© Entries , fo.211. cel.:3. Terms of. 


me Low. Crompt. }uriſd:fo.211. 

Which inay be interpreted either 
Warning of that other, or elſe fur- 
nithing of the Court with Parties {uffi- 
Ciznt , throuphly. to determine the 
Catle; becauig until he appear and 
Joyn, 


. 05 = - A wu. 


Plea or Bar 5c. 
joyn, the Defendant is as it were out 
of the Court ; Fitz. N. B. 105.6. and 
the Court is not provided of all Par- 
ties to the Action. See Britton, Chap.28. 
and Kichin, fo.6.283. He Ws 
 Garniſhment is granted for ſaying 
the Condition, if nor performed; only 
this, Whether the Defendant did or 
not, and for no other Cauſe. 40 E1. 3. 
I I. pl.24- | 
The Defendant in -Detinue pleads, nel;very +; 
That the Plaintiff and B. delivered Condirron. 
this upon Condition , and prays Gar- 
niſhment, and had it without ſhewing 
what Conditions were. 2 H.4.18. 
Garniſhmenr prayed of the Heir Deeds in & 
and Executor of B. good , becauſe it Box. 
did not appear, whether the Deeds in 
the Box were Real or Chattels. 14. E4. 
4.1.pl.3. 21 Edw.3.41. f/.44. 48S Ed. 3.30. 
pl.19. t 
'. Garniſhment waz granted againſt an 4gainf =» 
Executor', becauſe it was ſuppoſed , Execuror, 
That the Teſftater was one that deli- 
vered the Deeds. 14. H.6.11.pl.4.2. 
The Defendant faail have Garrith- 
ment, although the Garniſhee wo a 
Stranger to the D. troy, 14 FE. 
Sec more of th. .,: £d.3.piic Lib. 
#1.216.D.219.C. <5; 1. 


12.1 


Fnterpleader 1s a © \cnfting of © 311 Enterpeader, 
mcidently tailing cat before tho {rin- 27m 
.Cipal Cauſe can tak an end, 


AS 


122 
Example, 


Entevplcadey 
in Detinae. 


When alowe- 
ble. 


Rules for the 


As if two ſeveral perſons being 
found Heirs to the ſame Land by two 
ſeveral Offices in one County , the 
King is brought in doubt too, Whether 
Livery ought to be made; and there- 
fore before Livery was to either, they 
uſed to interplead and formally try 
between themſelves, who was the right 
Heir. Stamf. Prarog.ga.19. Finches Ley 
129, 

' Brook Tir. Enterpleader. 

Note, T her: ſhall be no Enterpleader, 
unleſs the Detendant pray it. 18 Ed. 3. 
23. peg. 
If the Parties are by Attormies, Day 
ſhall be given over, becauſe they ſhall 
not enterplead but in perſon. 9 Ed. 3. 
334- pl.12. 24 Ed.3.24. pl.3. And if he 
come by Attorny at his Day, the other 


ſhall not have Judgment againſt him. 


E.3-224- #% #3. 
4 ny '* 0k the Defendant pleads 
another Writ hanging per another, and 
prays Enterpleader; and it was grant- 
ed, for the Miſchief that might be, for 
otherwiſe both might recover the 
Deeds, and ſo be twice charged. 3 H. 


.6.4.3- pl.2.0. See3H.6. 35. pl. 31. and 


H.6.36. pl.g. 

If the Defendant and Garniſhee do 
not agree in Plea, there ſhall be no 
Enterpleader. 14 4.6.1 z. | | 


There 
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Plea or Bar Sc. I33 
There ſhall be no Enterpleader , 
unleſs the Defendant alledge, that both 
demanded one thing. 5 Ed. 4. 6. 
See 2 R.2.13. 33 H.6.25. pl.5, 19 H. 
6.4-L.Inir.213.4 & B. Set. ll 


Feofail and Repleader. - 


TJeofail 15 when the parties to any Jeofail, what. 
Suit 1n Pleading have proceeded ſo 
far, that they have joyned Iflue, which jeofil com 
ſhall be tryed , Qr 15 tryed by a Jury pounded of 
or Inqueſt, and this Iflue is ſo badly J ay faille, i. 
joyn'd, that it will be Error if they _ wr 
- \ Hare Jo | um, 27d [ig + 
roceed; then lome of che Parties may wifind an 
þy cheir Countel ſhew it to the Court, overſight in 
as well after Verdict and before Judg- Pl-adrng. 
ment, as before the Jury be charged. Cov-lat. Tip .- 
And if the Jury be ready at the Bar ©*: 
when this is fuſt moved , the Court 
will diſcharge them, and put the Par- 
ties to Replead; that is, to plead again 
from the place where the Detect iis ; 
and this was formerly in uſe in the 
Kings-Bench. But divers of thefe De- 
fets or Feofails are now helpd by 
ſeveral Statutes ; as 32 H. 8. ca. 30. 
(18 El.14. 21 Fac.13. is faid to extend Vid-Co. Rep. 
only to any faults in Form, in Count, 
or Declaration) Stat. 16 & 17 Car. 2. 
c@.2. extends to defaults in Form , or 
want of Form: So that defaule in Sub- 
ſtance has no remedy, 


as 


Replcader 


x24 
Repheacer, 


) NE" 
pr hgh 


Rules for the Bar or Plea. 


Repleader therefore is -to Plead 
again that which was pleaded infut- 
ficiently before: And the Rule was, 

If the Bar be good, and Replication 


1:1, the Plaintiff ſhall make a new 
Repiication : So if the Bar and 
Replication be good , - and Re- 
joynder bad, and Iflue be taken 
upon that , there ſhall be a new 
Rejoynder. | 


But if the Bar be bad , and Replica- 


tion good, and Ifſue taken upon 
that, they muſt plead all again : 
Bur this 1s alcered ; In all Actions 
after I/ſue had , there ſhall be 
Judgment given notwichſtanding, 
&c. 32. H.8.30. - : 


Note , But after Demurrer there 
ſhall not be any Repleader. 3 Co. 52. 
Finch Ley 397. Bro.Repleader 5 4. 

For whereas 'tis faid, Pleadings muſt 
be certain , That the Adverſe party 
may know whereunto to Anſwer, or 
elfe he were at a Miſchief. 

This Miſchief is remedied by De- 
raurrer. | 

Viae Demuryer, 


CHAP 


Rules for Demurrers. 


CHAP. IV. 
Of Demurrer. 


LD bp fgnificth a kind 
of Pauſe upon a Point of dith- 
Culty in any Action, and though both 
parties are agreed about Matter in 
Fact; yet they are in difference about 
Matter in Law, and the one hath ſaid 
ſomethinz whereof the other doth 
take advantage,and fſaich, Thar he will 
g0 no further, for that the other hath 
not pleaded ſufficient Matter againſt 
him. But the other joyneth to this 
Demurrer , and that the Matter is 
ſufficient ; and thereupon both parties 
agree to inſilt upon that Point, and to 
refer it to the Judgment of the Court : 
For in every Action the Queſtion 11 
ditterence is either about Matter of 
Fact, or about Matter of Law. 
The Jury are for the Fa& : And, 
The Judges tor the Law. 


Demurrer 
4 eff 2 Wl : 


If the Poiac be eaſe , or the Judge 7*45ext 


will take upon him to determin 
it, then Judgment may be given 
preſently. 

But if it be doubtful or difficult, 
then the Judges do ſtay and take 
time, to Conſider. 


7 


Fvu 


a £7veu thergon, 


Rules for Demurrers. 

Andit is the uſual courſe to give aDay 
to the Parties: And if the major part 
bf the Judges of the Court where the 
Cauſe is, cannot agree it there (which 
121dom happens otherwiſe ) it muſt be 
ſent to the Exchequer Chamber to be 
decided ; and if they conclude , it 
ſtandeth firm without further Remedy. 
S719 de Rep. Angl. Lib.2.Cap.13. 

And if the major part of all the 
Judges cannor agree it there , it muſt 
be ſent to the next Parliament , and 
decided there. Co.Lit. 71, 72. 

See Terms of Law, and fee Bro. 199: 
Dyer 258. Plow.5.66. Finche's Ley 427. 


res, The Demurrer may be made either 
when, ana to the Count, or to the Piea, or upon 
har. other parts of the Pleading. Allo it 


= upon an Aid-Prayer, Voucher; 
Reſceit; or Wager in Law ; and ſome- 
times upon the Evidence at a Tryal. 
And in all theſe Caſes in Pleading; 
it is and may be either General or 


Special, 
Sema? Do. General, without ſhewing any Cauſe, 
mnurrer. ſave only that it is Inſufficient in 
Special De- Law. - 
ARIES, Special , when he fheweth wherein 
it is not ſufficient , and doth rely 
Fojning in upon that Point. 


Demurrcr,aud = Arq after Demurrer joyn'd, the 
how Judgment 


mnuſt be given 


Judgzs ſhall give Judgment according 
as tits very Right of the Cauſs and 
Marter 


Hoa. ELL. 


Rules for Demurrers. 127 
Matter in Law ſhall appear , wichout 

regard to any want of Form, in any 

Writ, Return, Plaint, Declaration, or 

other Pleading, Proceſs, or Courſe of 
Proceeding : Except thoſe Cauſes only 

which the party demurring ſhall par- 
ticularly ſet down in his Demurrer. 

Co. Lit. JI, 72. 14 H. 4. 31. Stat. 27 

El.5. 

Aer Demurrer, no Repleader, &o. 
that is, after Demurrer joyn*d. Vide 
antea & poſtea. 

Note, He which demurreth in Law, 

Moratur, or Demoratar in Legs. Matters 
in Law are decided by the Judges, and 
Matrers in Fact by Juries. 

And as there is no Iflue upon the No Demurrer 
Fact, bur when 'tis joyned between —_— os 
the Parties ; fo there is no Demurrer /9** 
in Law, but when 'tis joyn'd. Co. 

Lit.7 tr. | 

And if the Demurrer be ſufficient, Judgment for 
and che other party will not joyn 997 59%": 
therein, there may be Judgment by 
Ni dit. 

But if the Demurrer be frivolous , Frivolous De- 
only to put off the Trial, the Court mr. 
will not force them to joyn, Pratt. 

Reg. 82. 
Obſerve more of this after. 
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Rules for Demarrers. 
Rules concerning Demurrer. 
General Dee He that demurreth in Law , dotk 


wurrer con- Contels all. ſuch Matters of Fact, as 
Jeſeth Matters are well and ſufficiently pleaded , to 


rn be true. Co. Lit.72.5 Co.69. Burton's Caſe. 
See Pratt. Reg. 241. Plow.85.4. 
Special De- He that doth demur Specially , hath 


murrer waives Waived all other Matters of Form,and 
al Matter: of can take no advantage of any other 
_ Matter of Form , but what he hath 
ſpoken of; yer he may take advan- 
tage of any other Matter of Subſtance. 
gee 10 Rep.88. Vide poſtea. 
Special Pleg In ſome Caſes a man may alledge 
and concluts; Special Matter , and conclude with a 
with « D; Demurrer. As, | 
TUITEY. In an Action of Treſjals brought by 
7.S. for the taking of his klorſe; the 
Defendant pleads , That he himſzelt 
was poſſeſſed of the Horſe , until he 
was by one F.S. diſpoſſeſs'd, who gave 
hin to the Plaintiff, &c. _ 
The Plaintiff Replies, "Thar F.S. 
named in the Bar, and F.S. the Plain- 
tiff, were all one perſon, and not dt- 
verſe. And to the . Plea, pleaded by 
the Defendant in the manner, he 
clemurs in -Law. And the Court did 
hold the Plea and Demurrer gond : 
tor without the Matter alledged he 


could'not demur. Co.Lit.72. 
; A 
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Rules for Demurrers. 


A Demurrer to an Evidence 1s, Demnurrer ta 
when the party that doth Lemur up- #7 Evidence 
on it, coth demand the Judgment of 
the Court, whether the Matrer given 
in Evidence be ſufficient (admitting ail 
to be true) to find a Verdict for the 
Plaintiff, upon the Iflue that is joyncd 


betwixt kim and the Defendant. 


vihen ſuch a Demurrer is 
taken , the Plaintiilf and Defendant 
mult agree the Matter of Fatt in Dif 
pute betwixt them, otherwiſe the 
Court cannot proceed to determine 
the Matter in Law. 


Pract. Re 


LR 


Paſch.23.Car.B.R. Idem 114,115. 


For the Court are not to try Matter 
of Fact, for that would be for them 
co give a Verdi: For the Court are 
only to declare che Law , Whether 
(admitting that all the Matter given 
in Evidence by the Plaintitr) be true, 
it doth prove che luz in queſtion, or 
not. Idews i 66. 


EEF 


er Leger Terre Fenciur refponurie , Et 
hee paratus e#F werificare. TJnde pro ae- 
feeku ſuſficien? Materie Fur pred” im Fur 


Joynder in 
Demurrer. 


Plaintiff uſt 


99} ibs 
f f 


Rules for Demurrers. 


dence” in hac parte oftenſ. Idem A. pet. 
TFudicium , Et quod Fur pred* de Vere- 
ditto ſus ſuper Exit” pred' reddend” exone- 
rentur, &' debitum (mum infraſcript” una- 
cum dampnis ſuis occaſione detention) 
debitt i1Þ ſbi adjudicari,&c. 

Et pred” B. ex quo ipſe ſufficien” Mate- 
riam in Lege ad manutenend” Exit pred 
ex parte ipſirs B. Tur pred? ſuperius Fa 
Ewidenc? offenſ. quam ipje parat eſt 
Verificare, quam quidem Materiam pred 
A. non dedic nec ad eam aliqualit' reſpond” 
Set Verification ul admittere omnino re- 
cujat pet” Fudicium , Et quod pred A. 
ab Attione ſua pred” verſus eum habend” 
precludatur. Ac quod Fur pred” de Vere- 
aicto juo ſuper Exit” pred” reddend exone- 
rentur, Oc. Super quo fur predic? de 
aliquo Veredifto inde reddend” per Car' 
hic ex aſſenſu partium pred exonerantur, 
"RR 
It the Plaintiff in Evidence ſhew 
any Matter of R=crord , or Deeds, or 
Writings. 27 aiey ..: ny Ec- 
clefhzN:._.., Court, or other Mac: of 
Evidence by Teſtimony of W itneſles, 
or otherwiſe, whereupon Doubt in 
Law a'ifſeth, and the Defencant ofter 
to Demur in Law upon the ſame ; the 
Plaintiif cannot refuſe ro joyn , Or 
waive his Evidence: And fo on the 
other paity. 

And 


j 
2 
U 


ntury 


hew 
a 
1 F.C- 
=: of 
cofles, 
Jt In 
- offer 
. the 
_ if 
1 the 


And 


Rules for Demarrers. L314 
And the Reaſon is, For thac Matter 
in Law ſhall not be put in the 
Mouth of Lay-men. Co. Rep. 5. 
fo. 104. Baker's Caſe. But fſcg 
after j# | | 
But che King in this Caſe is at li- 
berty. | 
And if Evidence for the King in an Prerogutire 
Information, or any other Suit , be del Roy. 
given, and the Defenuant offer to De- 
mur in Law upon the Evidence ; the 
Kings Counſel ia that Caſe ſhall not 
be forced to joyn in Demurrer. But 
in that Caſe the Court may direct the 
Jury to find the Special Matter. 5 Ce. 
104. Dyer 53. : 
And alſo it's ſaid , That upon ſich Pemurrer 
2 Demurrer (where the King is no 9%: 
party) the party Demurred unto, may 
demand Judgment of the Court, Whe- 
ther he ought to joyn in the Demurrer 
or nor. 
$For if there b> not a Colourable feÞSe: 2bove” 
Macter for to ground the Demur- 
rer upon, the Court will not torce 
the party to joyn in it, but will 
over-rule it. Pratt. Reg. 83. 
Upon a Demurrer to an Evidence Jury diſiha:g- 
given to a Jury at a Tryal, the Jury #4 
are to be diſcharged, and nor to pats 
upon the Tryal; but the Niatter in 
Law (in queſtion, ) uponthe Demurrer 
15 referrd co the Judges to dererinin. 
K 2 The 


The Retorn of | 
4 Poltez »por a CCA (ec. as in others ſq) Et Far 
Demurrer #0 - 
the Ewrdence, 


Rales for Demurrers. 


The Plaintiff andDefendant mult agree 
the matter of fact, &C. 

But Quere, if not, whether there 
mult not be a Venire de nowo, See Praft. 
Reg. 83. Paſch. 23. Trin. 23. Car. B. R. 

Adion for deceit, in felling him 12 
Trees. Ile non Cul. 

Pofteaq,; ſcilicet die & loco infracontent” 


urat? 1 (cilicet exact videlicet, W.G. 
(&c.) wen ac in Fur? il jurat? exiſten” 
ad weritat" de infracontent? ele triat 
& Furat” fuer”, Qui auidem Fur? modo & 
forma pred” Furar exiften', G. S. mil” 
Serviens ad Legem de Confilio pred' W, B. 
produxit quoſdam, J. D. & I.E. ex parte 
Quer” ad proband” Exit pred', Qui quidem 
J. D. Furar exiiten' dedit in Emidencijs 

5 5 7 : *” - 2 
Tur pred' & Turavit m his Anglican 
werbs, widelicet, That (&c. and lo re- 
Cites F. D's. Evidence) Et pred” T. E. 
TFarat” exijten” dedit in Ewvidenc Fur 
pred” & Turawit in hiis Anglican” ver- 
bis, videlicet, That upon diſcourſe, (&c. 
and fo recites 7. E's. Evidence.) Et (u- 
perinde Hen. Pollexten ex Conſilio Def. 
dixit, Quod Materia pred” ſuperins in 
Evidence dat nou fuit ſuſfic in Lege ad 
manuenend Exit" pred, Et moratur in 
Lege ſuper Evidenc? pred" Et hoc, &c. 
Es per Fc. Er pred” Conſe ex parte pred” 
Quer dixit, Quod fuit ſufficiens in Lege 
Et hos, &c. Et per?, Ec. SHper quo Tus 
| pred? 


Rules for Demurrexs. X37 
pred” ſuper Sacram* ſuum'” dic, Si Lex [it | 
cum Quer,, Quod pred" Def. eſt Cul. de 
infracmmtent” modo & forma proat pred”, 

Quer interius narravit Quodq, pred” Quer' 

occaſione premiſ. ſuſtinun dampna ad 111. 

105. ultra Miſ. & Cuſtag', Et pro Mi. 

& Cuſt” ill ad 40s. Et þ Lex fit cum 

Def. Fur" pred' dicunt, Qund pred” Def. 

non eſt Cul. modo & forma prout pred 

W. B. imterins verl, eum queritur. , 

Pleadings muſt be certain, that the Plading; mu 
adverſe paity inay know whereunto# certa1n. 
to anſwer, or ce he were at a mil- 
chief. &c. 

Bur this miſctief is remedied by Remedy by De- 
Demurrer. murrer, 

The Demurrer 51y be made either When and 
to the Count 5r tc. the Plea, Replica- w/ere ro De- 
tion, Rejoynder, &%c. Co. Lit. 7 1. cad 

For all part: vi a Pleading to Iſſue, 
ought to be according to the Rules of 
the Law, and if any part fail, the 
whole is naught. Pratt. Rep. $2. Mich. 

22. Car. B. R. 

All Demurrers alledge inſufficiency ,qy nemrrer; 
in the other partics Pleading, &c. and are for the in- 
lay that by Law it ought not to be ſ#firency 1n 
anſwered, and therefore pray Judgment "445 
to be on the part of the Demurrant. 

After the Demurrer is joyn'd, the 
Judges ſhall give Judgment according, 
as the very Right of the Cauſe and 
Matter in Law, ſhall appear, vid antes. 

KR 


2 Ard 


134 


Aﬀter Demurrex 


Joyn'd, Fudg. 


*nent and how. 


No Demnrrer 


after an Iſſue 


fozn'd, 


- 


CoD :caner 


Be muryer en- 
fred cannot be 
Wave, 


4 


Rales for Demurrers. 


And therefore if that appears ſuffici- 
ent to the Court, which the Demur- 
rant called inſuthcient, then Judgment 
is againſt the Demurrant, as if it had 
paſſed againlt him by Verdi&: And ſo 
on the contrary, if it appear inſuffi- 
cient to the Court, Judgment is then 
given againſt hin who joyn'd in the 
Demurrer, and inſiſted that his Plea, 
&c. was fufficienr. 

After the Plaintiff and Defendant 
have joyn'd in the Iflue, which: is to 
be tried betwixt them, neither of them 
can demur without the conſent of the 
other : For by their joyning in the 
Tiiue, both parties have admitted the 
whole Pleadings to be good, as to try 
the Iſſue, Pratt. Reg. p. 84. Trin. 23 
Cary. B. R. 

This is when the Ifſue goes to the 
whole, no Demurrer after on the ſame 
Iſſue without conſent, &Cc. 

No Repleader after Demurrer with- 
out Aiſlent of the parties, Plo. 179. 
3 Co. 52. | 

If a Demurrer be entred it cannot be 
waived, except borh the Plaintiff and 
Defendant do conſent unto it ; Nor 
then without leave of the Court. Pract. 
Reg. $2, Mich. 22. Car. B. R. 

A Demurrer cannot be upon a mat- 
ter which requires noan{wer. Po. 91. 


If 
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Rules for Demurrers. x35 


It the Court do perceive that a De- Frivolons De- 
murrer is put inonly to put off a Tryal, 777: t delay 


or for delay of the proceedings, they 77** 


will not allow of ſuch a Demurrer, 
nor cauſe the other party to joyn in 
the Demurrer ; But will give Judgment 
againſt the party , upon his frivolous 
Demurrer. Reg. Idem 82 Mic#9.22, & 
24 B.R. 

The party that is delayed in his pro- Merion for # 
ccedings by reaſon of a Demurrer ,/b»"' 49 70 
may move the Court to appoint a” nya 
ſhore day after, to hear Counſel ſpeak : 


to the Demurrer, and the Court will 


grant it. Idem 83. Trin.23. Car. B. R. 

The manner of arguing Demurrer, 
and it the Judges be equal in Opinion. 
1 [nit.71.b. & 7. a- 

A General Demurrer doth not lye ws general De 
to a Scire facias, tor it is in the nature muwrer to a 
of a Judicial Writ. Idem $3. Paſc. 23 Sire Hacias, 
Car. B. R. 

Where there ought to be alledged a ,,,,,;r 19x 
place from whence the Yenrre thould 2 Venice facias 
conne, and it is not aliedged, but omit- 
ted, and yet an lilue is joyn'd between 
the parties, and the YVenrre is from the 
Body of the County,the Defendant may 
demur upon the Venire facias if he will ; 
bur if he do not,but ſutter the Tryal ro 
pals, then "tis a good T'ryal, tor he hath 
flipped his advantage of Demurrer. 

Pratt, Reg. 82. 1. 2.2. Cay. B. R. 
K 4 Whers 
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Rules for Demurrers. 


Where a Statue gives leave to plead _ 


generally, aad the party waives this 


To mnnany I = n 
by Viead?3 T eave and pleads ſpecially, the other 


a Specral Plea, 
where General 
Plea might 
have ſerved. 


bo pecial Demurs 


rer t0 2 Negn- 
Z2VE pregnant, 


Dermuryer t9 
part, Plea to 
part. 


Demmnrrer for 
yart, Iſſue for 


p# Z, 


party may demur upon his Special 
Plea, if he 1ce cauſe; tor though he 
needed not to have pleaded ſpecially, 
yet having done it, the Plea muſt be 
good at his own peril. 1&m. 83. Paſch. 
23. Car. B. KR. 

It the Defendant plead where he 
may Demur, he cannot take advant- 
2ge in Arreſt of Judgment , or by 
Writ of Error. Plow. 192. 184. 

There muſt 52 a Special Demurrer 
to a Negative pregnant, which doth 
alſo contain in it an Afﬀirmative; and 
alſo to an Argumentative Plea, which 
concludes nothing dire&tly, but only 
by way of Argument or Reaſoning; 
and to a double Plea, for a General 
Demurrer doth admit them to he good; 
for it doth notſhew any fault in them, 
as a Special Demurrer doth. Idem 84. 

"Lis faid the Plaintitf may be Non- 
Suit , atter Demurrer joyitd. 11, 
132.6. 

One may demnr to one part of a 
Declaration , and yer plead to the 
other part of it , with a Quad, &:. 
Idein 84. Mich. 23. Car. B.R. 

if there be a Demurrer for part and 
Hue for part, the courſe 15 to argue 
the Demurter hrit ; and it ovght ſo ro 


[5 » 
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Rules for Demurrers. 
Le, eſpecially in an Action of the Caſe; 
becauſe the Jury at the Trial may give 
entire Damages for the whole. But ic 
is 11 the diſcretion of the Court to try 
the Iflue firſt. Co. Lit. 72. 
See Pratf.Reg. 166, & 157. 

One may demur to a Demurrer for D”mwrerios 
the doubleneſs of it : Bur if he that 27: 
might demur, doth not demur to it, 
but joyns in the Pemurrer. Idews $4. 

Atich.2 3 Car. B.R. | 

_ A Demurrer is doubl2, when that Doble Demire 
he that doth deraur doth allign in his '*"- 
Demurrer (for cauſe of it,) {)ne Error 

in Fat, and another Error in Law, 

(0 be in the Plea upon which he de- 


 murs: Which ought not to be done in 


o22 Demnrrer. Idem 8.4.23 Car. 

If A. pledd,and B.demurs Specially ; 0'%er Matrer 
now if B. will, he may art the Argu- _— 
ment of the Demurrer bring in any 2 
thing elſe that 1s nauzht in the Plea, © as the 4r- 
notwithſtanding the 
the Special Dernurrer. For it may be eager! © F 
he may do it +1 purpoie co make the ,, of Subſtance, 
party believe, hz knows no other 1aule 
than what he hath then,and fo catches 
him *: there 1s any other fault. Ed. 
Saunders. q 

See ſome Spzcial Caufzs of Demur- 


* L > $, vo % z p : r = 
rer, D&O! Al QILHH, 


A 


5 ſhewn 1n gumen: of rhe | 
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Demurr:r miſs A Demurrer to any Pl:a ought ta ) 


a] Comiſel's have Counſels hand, and =— Fer | 2 
_ Chief Juſtice,(If it be frivolous, ke ſhall 7 
be Fined : But on Demurrer to a De- | e& 

claration, by the Practice of the Court | 
the Attorny's Hand is futhcient; burif i 
that be good, and the Demurrer trivo- 7 


Tous to the Declaration , the Attorny 

{ſhall be Fined.) But per Cur neither n 

ought to be without Counſels Hand, d 

or without Warrant from him parti- b 

cularly; and that he that doth other- T 

wiſe ſhall be turn'd out of the Roll, R 

and pay Coſts, as the Counſel ſhould 

do, it he demurr'd frivoloully. 1 Keb, 

8. 

Kori. ; But Note, It was faid by Rel Chief | q 
Wo Juagment Juſtice, That a' Special Plea is a Plea, 


Ee, 2g although it have not a Counſelor's ir 

o Specis! Plea, Hand fetto it: And therefore Judg- 7 

without leave Ment. cannor be entred for want oft a 4s 

of the Szcon- Plea, although a Counſellor?s Hand be & 
7 not to it, without acquainting the Se- 

condary of the Ofhce, and obtaining | 

his leave to do it. For it may be there le 

was no Cauſe for a Special Plea ; and pl 

the Plainriff muſt not be his own Judge. | 7 

Pract.Reg..1.2.4.6. | g: 

But Q:.vre of this. - 

Nil dicit. IN dicit 1s a tailing to put in an 2 

Aniwer to the Plea ot the Plaintitt, | » 


| in an Action, by th day afligned : 
And Judgment ſhall paſs againſt him 
| that 
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that faileth, hecauſe he ſaith nothing 
to the contrary; and this is always 
peremptory and Par tro the Action for 
ever. Finch's Law 428. 

But ſee more concerning this Judg- 
ment by Nil dicit, in Pra@. Reg. 169, 
I 70. 

The Court will not Reverſe a Judg- 
ment, which is given upon a N41 
dicit, and by the Rulzs of Court. But 
by the Conſent of the Plaintiff and 
Defendant, the Court will grant a 
Repleader in the Cale. 14. 3b:d. 

Trin. 32 Car, 2.10. 93. Warren verſus 

Afters. 

Treſpaſs with Cattel, and breaking 
down Hedges, &c. 

Detendant juſtifies by a Reſervation 
in a Demiſe, to cut up and carry away 
Trees, &Cc. pred. W.M. reparan' & eman- 
den” [epes 5! aryores ill” fic Succi|. eſſent, 


Af 
Plaintifi demurs, Et pro Cauſis VIZ. For wait of 
Cued in placit pred” non allegatur, quod Averment. 


ſepes FO fovee pred” fuer reparat” > im- 
ple” ſecundum conceſſion” Agreament & 
Licenc' pred” ac etiam quod non werificat* 
quod pred” proſtrac' ſepium ex cauſa pred” 
ef? eadem munde pred EF. ſuperius narra- 
wit , quod ſecundum furmam placitand; 
wverificare dehuit- 
Hen. Pollexfen. 


Aich, 


140 Ryles for Demurrers. 
Alich. 20 Car. 2, Dobyn verſus O/- 


wald. P 

For Inccrtainty Demurrer, Et pro Ciuſis Es quod N08 S] 
and wait of allegat' in placito pred' qued pred? otto Acre 

ſufficient Alle- 7, 7000 aſſign & pred” due Acre fucr' pav- M 

—_— cell alicujus nov tenemeti fed olim fuer ' W 

ſpetan' ſive pertinen? ad Meſſuag* ſive te 

tenementum qued eſt incertu' de quo tempore A 

mntenditur, Et pratum non poteſf per tine- fc 

re ad Meſſuag ſruve tenementum, Ec. ſl 

Hen. Pollexfen. P 

The Action is in Treſpaſs. | Qt 


Defendants juſtifie for taking a Load 
of Hay ; for that the Pariſh of A. b: 


time out of mind was within the Re- | ®! 
ory of I. within which Rectory E 
pred” tempore quo fuer ſeperal” parcelÞ prats | ©# 
voce [Whole Tithe Meadow, ] ad ſeperal” 
antiqua Meſ]. ſive tenementa infra eaud. | A 
Rettoriam olim ſpettan & pertinen'; and | © 
a Cuſtom , That if any of the Occu- | Þ 
piers ſhould Mow,&c. the Proprietors | 
to have 24. an Acre, &c. but it they | 
ſhould Mow the whole 19 Acres, then | Fe 
to take a whole Load from any part, | | 
&c. and fo juſtifie. [IF 
Meadow im Law cannot belong to oy 
a Meſſuage. We are not in Caſes of | P: 
2 Grant,but Pleading. Hill and Grang's | 
Caſe, Com. 168, 169. It may be part | al 
of a 'Tenement ; Choſe Ceryoreal ns poet | 
1 ePpriam a choſe Cortorcal. | | Z 


Atlault 
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Afault and Battery, anc: taking Nine 
pounds of Butter from the Plaintitts 
Servant. 

Detendants juſtifie as Clerks of the 3, +12: the 
Market of the City of Litchfield, they Juftification is 
were authorized to enquire aiter But- contrary fo 
te, and if deficient (according to the Magna Carta, 
Aſize) to ſeize it, &c. That the Afſize 
for Butter was then, Thar every Pound 
ſhould contain 15 Ounces; that the 
Plaintifts Butter was but 16, and that 
therefore they ſeized it,&c. 

Demurrer , Et pro Cauſis, For that 
by the Statute of Magna Charta there 
ought to be Unum pondus throughout 
England. Stat-14 Ed.3.ca.12. & 27 E.2. 

Ca.lI oO. 

By this means the City of Litchfield 
might buy Butter, each Peund 15 
Ounces, and at the next Market fell 
but 16. 


Trin. 2.4. Car. 2. Dixon againſt 7 homp- 
ſor, For maliciouſly Ievying a Plaint in 
the Mayor's Court of the City of Bri- 
#foll, againſt che Plaintiff, whereby he 
was taken, impriſon'd, and torced to 
pawn his Goods,&c. 

Detendant pleads, That ke was then #7 797 Pew'7s 
duly Indebted unto him in 6: /. &o. 8994 Cauſe f 
chen due and unpaid. w Mis 

Quer” moratur 133 [.epe, Et pro Cauſes, 48 4wn by Find 
£o quod pred? W. per Placttum [unm pred” the Mouy ans. 
749% 


es er ee I ee ee rs am 


For that the 
Plen of Tenure 
ts miſufficient 
13 AVowry. 


Rules for Demurret's, 
n0n affirmat ſe temporubris proſecuc &? 
arreftac* pred” habuijſe aliquam juftam 
cauſam Action” werſus pred, A. nec porut 
idem A. indebitat” clſe exdem W. remporibus 
lis in pred" pecunie ſumma, que non fuit 
folubilzs ei niſi ad temps tunc longe futur”, 
Et quia Placitum illud implicativum eſt, 
& attingit ſolummodp ad Exit, &c. 
W.Pawlete. 

The Defendant joyns. 

Roſter verſus Fones in Communi Banco. 
Detinue of a Cow apud D, &C. in quo- 
dam loco thidem Veco Ls 

Detendants plead , That they took 
her i» quodan Clanſo voM.and traverſe 
the place called L. & pet” Fudic? de 
Narr”, Ec: Et pro retorn? Vacc,, they 
avow as Baylitts of W. R. for Rent 
arrcar from the Plaintiff. 

Plaintitt pleads, That the place 
gue, &c. 1s called as well by the name 
of L. as 2. And pleads turther, That 
he held not of the ſaid W. R. and dil- 
claims ſo to hold. Er per” Fudic' & 
dampna, &c. 

Detendant demurrs, Et pro Cauſes, 
Eo quod Placitum predict in barr cognic 
pred. ſuperins Placits' efF inſufficiens, 
Lia Cegnic. pred. et fad” ſuper Terras 
mfra feod, & Dim” pred. W.R. Et pred. 
locus m quo fit infra fecaum & Domin' 
tpſius W. Er mon eſt material" quis et 
renens inde, Ac etiam e quod Gentras 
P {4 clt 


—  wn_ 


— — ———. j— 
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Placit', Quod non tenet eſt inſufficiens in 
Lege. Hen Pollexten. 


Def. moratur in Lege [ur Narr* ſur r,p us ſhewing 
Policy de Aſſurance, Ruod pred. G. non he had any 
monſtravit Cur' hic per Narr ſuam pred, Intereſt, or 
qued ipſe idem G. tempore conſec ſcript? A : 
Aſjecuranc pred. babuit aliquod intereſſe ay 

"' hn : the 3$/11Pe 
vel concern” in Nave predit. vel in Appa- 
ratu ſuo,vel quod ipſe 1dem OG. tun babuit 
aliquam rationabilem Cauſam facere Ajſe- 
curanc ſuper eandem Navem , Et quod 
Narr pred. eſt duplex incert & caret 
f orma,@*c. Ri.Collins. 


Plaintiff declares, That the Defen- gemerx! D4- 
dant never was educated in the Trade mwurrer ts» as 
of a Hot-Preſſer , as Apprentice for 499 for 
7 years; nor that the 12 Jar. 5 Eliz. = $-s = 
a Hot-Preſſer was not a Trade ufed in et wary 
thts Kingdom. 17s the Trad, 
Defendant demurs generally , and #. 
the Plaintiff rejoyns. 
Cur”. Special Lemurrer to a Decla- 
ration for uſing the Trade of 2 

. Throwſter; and ſets forth, thar it 
was not a Trade withinthe mean- 
ing of the Act, and Judginzac 
pro Def. 

But we conceive, the Defencant 
hath adinitted a Horpreſſer to be a Trade 
by the General Demurrer. 77m. 36 
Car.2. Dom Rex & Smith verius Engliiyh. 

F oF 


General De- 
murrer good, 
for not men» 
e:0n1m7 the 

Conſrderntion 
in a Plea of 
a. Bargain 


«nd Sale. 


Special Onvſcs, 
For t,1:t there 
was no Memos 
rand”, &c. to 
pay the Dh: 
of n third 
perſon, accord. 
i217 to the Sta- 
$2te. 


per edit & p? oV:f. 
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Vide Stat. © 4 E.6. ca.10, 21. 5 & 
6R 6. ca. 6, I Roll. Rep. 312. Edward's 
Caſe. Mr. Eyton. 

If a man plead a Bargain and Sale, 
and mention no Conſideration ; or 
when one plcads a Fine, he ſays, Qui- 
dam Finis ſe levavit in Curia Dom. Regis, 
not ſaying in what Court, it doth not 
appear in "what Court it is; therefore 
in both theſe Caſes you may demur 
generally. Ed. Saunders. 

Note, For it is Subſtance; Where the 
Defendant concludes his Plea , Et hoc 
parar” eſt yerificare, when he ſhould con: 
clude to the Counts y, General Demur- 
rer 15 ſufficient. # C70.164. Welw. 137. 


De murr” cum Cauſis. 


Attion ſur Alſumſit, to pay the Debt 
of a third perſon. 

Demurrer, £:; pro Cauſis, viz. Quod 
20n apparet per Narr' pred. quod eft ali- 
quod Memorand' aut promiſs in Narr 
pred. ſpecificat” in ſcript gnar per rpſuns 
A. aut aliquam al perſon per ipſum 
A. legal? an; DOriRs 1. prout debuit ſecun- 
dam for 1am Ctat” in buju{modi Caſu nu- 
& quod Narr” pred. 
eff imcert' imſufficiens & caret forma , 


&>c. J. Tremayne. 
Hampſon rerfus Clerke, Trin.zb Car.2. 
2bt upon four icveral Bonds. 


Defendant 


"Wo 


de a oo = Moc 


t09 


1 
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Defendant pleads an Agreement for wane of 
under the Plaintiffs Hand and Seal , {*f*/e7r Alle- 
and an acknowledgment of Satisfa- 
ction. 

. Duer? Demurr', Fo quod predic?” G. per 
Placitum ſuum pred. nom demonſtrat Cur” 
bic , Quod pred. H. cog ſe apreaſje 
cum pred. G. wel recepiſſe Satisfattion' de 
prefat” G. pro wel de predict denar” ſun 
ſuperias petit” ſie tangen wel concernen” 
eandem ſum wel cauſam Adcjion' eidern 
H. pro non {olur” inde accreſcen', c. 

Cook verſus Whorwood, Hill. 22 & 22 
Car.2. 

Def.pleads Proteſtand* That theArbitra- 
tors made no Arbitration pro Plactto dic”, 
Quod pred.W.L. Umpirator pred. in Narr? 
pred. ſuperius nominat' non fecit aluquod 
umpiragium ſunm int Partes pred. de &* 


ſuper premiſſis pred. modo & forma prout 


pred. E. ſuperins inde narravit , Et hoc 
parai” eſt werificare , Unde pet Fudic ſt 
pred. F. Attion,&c. Ri. Powell. 

Quer” mmOralur 1 Lepe, Et pro Car/rs, For not conelu- 
Dusd pred. F. non concluſit Placitum ſun ding the Ples 
ad Pat iam prout per Legem hujns regn; *9 7 Country. 
Anglie debuit, ec. Edm.Saunders. 

Debe upon Penalty in Articles. 

Afﬀeer Imparlance,Defendants plead, 7, 41:25; 
That ſemper parat” fuer” ad ſolvend', &c.Scmper paracus 
Quer? moratur , Et pro Cauſis, Quod *tter Impa-- 

Placitum ill placitat” poit Licen® inter- {ance. 
loquend' dat, In quy caſu manifeſte apparet 
]. 


J 
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quod Def. non fuer” ſemper parat' al de- 
ar? 1 ſcloend”. Jo.Tremayne. 

Newton Barr verſus Creſwick && al”, 
Trin.y Fac. t. ro. 4.36. For exhibiting a 
*Zrition to the King and Council a- 
gant the Plaintiif,6&c. 

Detcndants plead over the Matter 
of che Petition , and then ſay, That 
tor thoſe Reaſons they exhibited the 
Petition, &c. to iniorm the King and 
Council,&c. as they might, and as by 
the Juty of their Office they were 
bound. 7.Holt. 

Quer' demurr*, Et pro Cauſis , Quod 
Placitum predict” continet generale quid, 
particulare mich;l, ſed omnino incertum & 
ventt ad general” Exu”,Qus Caſu General 
Exit” placitari debut. fudic' pro Quer”. 

H. Pollexften. 

The fame Action, Plea, and Demur- 
rer, as im Hart and Creſwick,in which 
was Judgment given in Eaſter Term 
laſt. 

Et pro Cavſis, videlicet, Quod preaict 
J.F. 22 Placiro pred. non reſpondit ad 114- 
teriam in Narr pred. menc,, [c:/icet, pro- 
nedtion tritici im lutum, fed ſubdole evadit 
Sateriam il, Ac non dicit an projecit 1n 


» 
& 


- , | . : : a oe ( 
f7icich omnino , Ac tian quod poſit” & 
& / © gh 1 
{ocat 23 CF 1iis 0B e/t project in Lnutum 
A; & < 'P 1 4 b 4 I N,. bl vP | 
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4 2 Es hoc, 6. FH, Pollexten. 
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Pitt Ar verſus F-/jet, Hil. 31 & 32 
Car.2. 

Et pro Cauſis, Es quod Placitum pred. For that the 
fic ut prefertur mido & forma pred. per mw# double, 
pred. A. ſuperius rep placitat eſt duplex, _ _ 
& duas continet materias, Quarum aliqua Gt 
un per fe ſolum ſuſſicicbat ad attion 
pred. manutenend?®, Acetiam quod ſepara!” 
raverſ, pred. extra placitum pred. omiltz 
debucr”, Acetiam quod placitum pred, incers 
tum exiſtit & caret forma,&Xc. 

Er pro Cauſis, Fo quod nun conjrat per For no! making 
placitum pred. ſuperias rephcande placitar” han vo 
quod aliqua legitimna demand denar' pred. fie? of als 
fad. fult infra pred. quinttm Arun im ndenyur:, 
Conditione Indentur pred. ſuperins ment? 
prout inf ra dem 1614Pus juxta formain Wy 
effec” Iudenmtar pred. frers devuiſet, Q. * 

Jang. 


Eo quzd per placttum titul Materia tor trcortatnty, 


- Ko” K A 12S /* 5% : / 5 

ZYaverſalur qual nt placito harr 2 D[2018 T. S and en th 
FR 5 * , . F ft Fo } ya Sp T3. 

pred. N0132NC CONtent extsHit, Acct i©3:3 nod Me. FTI oe 


C034; 2:m764 {4s 


pred, placitem i incerinm & tireg2ans , 

exastit, Cc. : ; 
Eo quod RepP itt continet is {a ſepa- Dor Trcertainty 

rales & maltifurias Materias triabiles Per ana Multipts- 

Record, Ub; per Narr” fred. Cauja Aciun' 

pred. ]. W. petit” 2.1 inſict:tur vel allega- 

tur, ut Materia de Record” exiſten, 1c 

qusd placitum ul” eft duplex & incerium 

> minime triabile ac caret form 2c. 
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OE Eo qued Repl? il” male concluditur in 
with Averment, » x 3-11 
ies flewls ;; hoc videlicet, Quod Rep!® iP concluditur 


pro verification” mde ubi concludi debuiſſet 
ad exu? iftum. 2. H. 
Et pro Cauſis, Fo quod Placitum illud 
werificatur, &c. ubi concludi debuit ad Pa- 
triam. Jeffreys. 
For Incertainty, Et pro Cauſis, Quod prefat' Exu? per 
Drplicity, and prefat* F. ſuperius replicatione junt? exiſtit 
= - 29 ſuper pred” placitum pred? J. Et tamen 
Oo pred. E. mon concludit ſuper Exit” 41, 
Et hoc pet* quod inquiratur per Patriam. 
Et eo quod idem placitum pred? E.. ſuperius 
replicand' placitat” continet in ſe duplicem 
O inſafficicn? materiamggc. TFudic? pro 
Quer” ſur morai?. H<nden. 
For Traverſing Et pro Cauſts, Ouod prea? H. per Pla- 
a Matter wt citum ſuum pred. dedic? & traverſai? re- 
fraverſable. werſionem pred? quinque acrarum Paſture 
cum povtin® 17 quibus, Cc. pref ai? B. B. 
H. 8. IN. B. &- W. B. ſpettare, que quidem/ 
materia in hoc Caſu per Legem terre tra- 
werſabils nou exiitit. Fudic? pro Quer”, 
Note, That in 7 wrner againſt Burden, 
H. 2 Car.R.r0.194.1. in Replevin. 
Plaintiff pleaded Feofttment to the 
uſe of Husband and Wife, and the 
Heiis of Husband per /e Wile, &c. and 
that they had Iilus B. B. H. B. N. B. 
and #/. 8. and that after Husband*s 
death che Wit: was feifed in feodo tal- 


f 1 
w Ca +. 


z0 the Country. 


The like. 


7 - y 


lioto & jure Reverjton' prefat” & HB. N. 
> WW. fiiis pres. H. patris & hered. furs 
ſpettan” 
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ſpelan? eo quod the place in quo, ec. 
ſunt & tempore, (&c.) fuer? de tenura & 
naturas de Gavelkind ſecundum conſ. in 
Com? pred.a tempore quo non extat,@c. pare 
ti? & partibil int hered* ma{cai?, ec. 
Et Def. traver{e, ut ſupra. Er Quer' Dew 


at ſupra. 


Godfrey verſus Hawkins Ser”. 

Que? moratur in Lege ad placitum Def. For pleading 
& quoad caption? & aſportac* prediiP agree" ARES 
quatuor afſerum &* duarum care&tci? fi, 2, 
Fent parcel? pred? Fen in pred. Pi1P 1pſurs cormencea at 
quer? menc? & converſion? & di/poſition? the ſame time 
eorundem quatnor . afſeram & duarum wt” the Attion 
carectat' Feni in uſum ipfins Def. mods Hike _ 
& forma pred? placita? in caſſac predic? ta ous 
Attion? Tranſgr” ipſius Quer? placitari ſame Term, 
minime debet, Quia Adio pred” placita;? : 
in ſatisfaction” Attion? Tranſgr* ipſins 
Quer? quoad caption? & aſportac? pred” 
quatuor aſſerum & duarum careftat' Fen! 
prediet? trium carettat' Feni parcel” in 
pred? BilP ipſinus Quer? mene et Aftio 
ſur Trover & Converſion” & impetra:? 
fuit eod. die quo pred. A Tranſ(gr ipſins 
Quer* impetrai? fuit, & non debet placitart 
cod? Termino. 

Et pro Cauſis, Eo quod pred” pincitums For that the 

red? ). rejungendo placitai? oft decejſus a Rejojuder 1s 4 
Barr ejuſdem }. Quodque placitum iP eff 229riure 
witioſum inceri? in/uſficiens in ſe & cares OE 
forma, &#c. | 


&9 Eo 
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For offering in Eo qd” pred” R.offert E xit* 11 Com.FEbor?, 

ſue in a wrong Qui triari debuit in Lond”, & hoc, Cc. 
my Feame & Feame. Pea? Licenc? interlo- 
quend® uſque OW Hil. and then pleads, 
Attio non , and that the Obvligor died 
Inteſtate, habens dwverſa bona notabilia ; 
and that Adminiſtration was granted 
 _ to her Y4bſque hc, &c. Hen. Windows. 
Fey plzad's i Demurs, Et pro Cauſis , For that the 
wed i. long Defendant hath pleaded in Bar to 
have pleaded the Aftion, where ſhe ought to have 
in Abatement pleaded in Abatement of the Bill; and 
of the Bil. for that the Subſtanc2 of the Flea 
being in Abatement, ſhe hath pleaded 

it after Imparlance. R Wall ys. 
Foy the Hike. Page againſt Hunter. Picads, Aﬀio 
n0n ut Exec, Quia le Obliror died In- 
teſtate, and Adminiſtration 4b/que hoc, 

that he Adminiſtred as Exccutor. 

I conceive that the Picea was good 
in Abatement, but being. pleaded 


in Bar is naught, H.Pollexfen. 
— verſus Sampſon , Tiin. 4 Jac. 
2. A. 


Replevin of Cattel, &c. Def:ndant 
juitifies by Warrant, dat* 2 Aug. re? 

- o Ce of Quizzden? Martin Ann tertio, &'c. Abſq; 

bs tied 6c That he was Guilty betore the 

for alledging-a ſaid 2. Ang. or atter the faid Quind” 
ting againſt Aartini. 

Lew. Quer” Demurr?, Et pro Cauſis, Vis. Quod 
Placitum pred male iraver{at Mater" &* 
$empars it; ea parte traverſai?, ac _— 
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Rules for Demurrers, 


: extra idem placitum omiuti debuiſjer, 
{/ non idem pracium traver{alſet tempus 
inter pred. ſecundum diem Auguſt, Oh 
pre? Quinden® Marti in eod? placito 
menc. Item quod placitin pred, ſuppon? 
Awveria pred” mnparcar! ano, que [ſumma 
111. od uſum duli Vic ſolur fu , Us: 
YEUVEera ditins Vie? huuſ? od ſe: 71 ad 14/umM 
ipfius Vic per Legem terre recipere non 
peru, 

Trin, 25 Car. 2. Dellimgham again{t 
Wells ,&c. tor taking away the Plainriits 
Goals. 

Detendaars plead, That Fes levied 
a Plaint in the Sheriffs Court againſt 
one E. C. who had the Guods in pol: 
felon , and thac by virtue of a Re- 
plevin they cook them,&c. and that = 
Goods in the Sherilfs Court and i 
the Narr? are the ſame. 

Plaincitt demurs , Ft pro Caufis, Eo jy tf.54 ths 
guod plactum pred. ki conſitctur nec de- ages meat 
negat Bna O Catala pred. fore ]. -__- - 3.9) 
nec monjtrat alinuem titulum pred. J. | 
ad babend* bow 1. H.Polliexten. 

In Tranſgr? Parier verſus FHlele , Hz. 

2 3 Jac. 2. 70 vgs 

Eo quod ' predici? &@? 5, non monFtrat aliqus = Fox 07 #3612 
Tituium wel Jujtan cauſam pro averus = OY 
ſu:s ire in commiun” Via pred” nee aliquid Pas 
reſpond? ad vagrantian OF errae averiv? 
i in Viailn, Hen rolesten. 
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For Traverſing 


a Matter nut 
*raverſable. 


For that the 
Rejoznder de- 
parts from the 


Plea, 


For want of 
ſufficient Alle- 
gation and 
Form, Ur 'c, 


For not An- 
ſjwering tie 
Matter in ti: 


Bar. 


Rules for Demurrers. 


In Tranſgr. Mathews verſus Cary , 
For taking a Silver Tankard. | 
' Det. pleads, That the Plaintiff was 
preſented at Weſtminiter for a Nuſance, 
GCC. 
The Rep!” was , De injur' ſua propria, 
and traverſcs the melting Tallow to a 
Nufance. 

Eo quod pred” R. per placitum ſuum 
pred” rraver/at Mater in Barr ipſorum 
E. M. & M, non affirmat ſeu allegat” ſer 
per Legem traver{abil'. Er pro eo quid 
idem R. non reſpund' ad Mater in barra 

lacitat”. Hen. Pollexfen. 

Et pro Cauſis, Quod pred” Def. per pla- 
citum ſuum pred” rejungend* placitat” a 
priori placito ſus pred” recedit , [5t quod 
placirum ill? incert” inſujjicien exiſtit & 
caret furma,@*c. Ed. Saunders. 

Eo quid Def. non bene allegaver in 
placito ſuo prediit* ſuperius menc fuer 
ſuſſicien” Manucaptores , [ed per implicac 
&-1101 prſutrve , AC pro C0 guod placitum 
pred” caret forma, Oc. 


Vide 3 Cr0.460,852. Mo.pl.596. 


Defendant, as Exccutor , pleads 10 
ſeveral Judgments. 

Plainttt replies to one, and that it 
was kept on foot to defraud che Plain- 
ritf. 

Defendant demurs, and ſhews for 
Cauſe, Thar the Plaintiff hath given no 

_ Anſwer 


Rules for Demurrers. 


Anſwer to any of the other Judg- 
ments. 3. F. 

Bur Judgment for the Plaintiff, That 

Replication is good. 
Cary againlt Baccas. 

The Plaintiff as Bayliff of the Li- 
berty of Weſtminſter declares againſt 
Defendant tor entring his Franchile, 
and levying Gvods by virtue of aTeſtar 
Fi. Fa. dirccted to the Sheriff of 44:d- 
dleſex,+c. 

Def. Demurr', Fo auod per Narr” pre d* For not ſhewiug 
nm aptiret auomode rredict” F.. ſeiſi. fuit mm O_ and 
de pred* offic* ballioi Francheſ. in Narr” _—_ 
pred? ſpec” nec quod jus wel Titulum iden 
E. habui: m eo Office. Ft quod Narr ilÞ 
eſt incerta inſufficies' & caret forma, 

Fc. S.Ward. 

Et pro Cauſis, Eo quod prediftF S. per For redundancy 
Repl®, &*c. receſſit ab Exit* int 1pſum S. 91d departing 
& prefat N. W. R. & W. ſuperius Junk 1799 the Tſe, 
&- non direfe reſp;nd ad Materiam per 
ipſum ]. R. dujunitim placitat” & quod eſt 
in {e redund* & caret forma. 

Smith wer/zz Darell. Trover, 

Eo quod placuum predif tendit ad = — 
General Exit? ſolummodo & General Exit ,,,o 11 
placitari debuit , Quodque placitum pred? et, pul 
eft incertum duplex & caret forma, &c. | 


W. Thompſon. 
Mich, 


TC ————————— A 


= 
———_— — by 
29 2 IT Pe 13*2c3"S LOOT 


_ 


I54 Rules for Demurrers. 

Mich.2 Fac. Mor verſus Kirby. Aſſaulc, 

Juſtify per Precepr? f, Or : Admiralty. 
For mt ſhew:ng £0 qued non oftendit quod fuit aliqua 
the Cruſe of Cau(a wel materia jurgens mfra Fur Cur 
ee Warront, Admiral vel pro qua re Warr five Alr- 
og pag reſt” pred” ſuit nec quo die vel quando 
FHP,  duxit corpus predict }. coram Surrogat”. 
H.Pollextci. 
the cher che Eo quod placitum pred? R. eff Argn- 
Plca does nc:- ment” &* non cog? evad wel contradic? 
er Gon'js zateriam in Narr' pred" J. content” ac 
or Gai off incert* duplex & caret forma , &c. 
W. Jones. 

bas tbo Eo quod inductio ipſius N. ad Traver- 
snducement to fiam ſuam continet materiam confiten” 
che Traverſe cauſam Adion” ipſins]. Ac & quod pred” 
eonjeſjes 60g IN. traverſat mater” minime traverſabil” 
ou BE a=" ag vel allegat per pref at” J. in Billa ſua pred A 
what is we Ac eo quod placitum ill eſt negativum 
trever[adle, pregnans Gn mMIINgens ſolummody ad Genes 
and is @ Nega- pol” Fxit.. 
tive preguant. Or or moraiur. 
Gudgment by Super quo predict” Def. michil ad pred? 
Nil eicit to ?20rac im Lege pred }. ſrperins ad barram 
Demurir, reſpon[. pred' Þ. ſuperius placitat dicat, 
per quod idem J. reman wver{us prefat FE. 
nde indefenſ. 

Ides conſ. eff, Quid pred. J. recuperet 
werſus prefat” F. debuum ſuum predit &- 
dampna ſua cccaſtone detenc Deviti ul ad 
20S. erdem J. ex afſenſu ſuo per Cur his 
adjudicar, Et pred” Es in MiſercordiagC*c. 
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Rules in Pleading. 


By this it Appoacs, That though 
a General Demurrer prevaileth not 
where the Intufficiency 1s only want 
of Form ; yet this want of Form is 
molt commonly mage one of the 
Cauſes of a Special De: murrer. For 
the Judg? is to have no regard to want 
of Form, &c. but © aly ro 6 Caulcs 
as the parry Gemuring thall particu- 
laily fer down, 8c. 


CHAT  *T 
D of 7 Reles in Plerdins, 


I. Cts md Statutes in Pleading 4% and $:4 
need not be recited wholly, *: us pleaded 

on:y the particular Pranch that con- 

cerns the Matter in hand ; becauſe 

every Branch is an Ac of ir felf. But 

otherwite of a Record ; tor that 1s 

grounded Upon an Orig: aal Judgment, 

and ougir therefore to be entirely 

recited when pleaded in Bar. Touch. of 

Prec. 186, 


IE. Pleadings muſt be certain, That Cortuinty 72 
the Adverſe party may Know where- — 27g 
unto to Aniiwer; or elle he were at a}, _— 
Miſchief, which Miſchief” is remedied © 
by-Demurrer. I1dem 186. 
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FImperfeftrions 


of Pleading. 


Ambigurties 
fat grow by 
References, 


Rules in Pleading. 


ITE In all Imperfections of Plead- 
ing , whether ic be in ambiguity of 
Words and double Intendments , or 
want of Certainty and Averments, the 
Plea thall be ſtrictly and ſtrongly 
taken againſt him that pleads it. Touch. 
of Prec. p.189. 

See there the Example. 


IV. So upon Ambiguities, that grow 
by References. 

If an Adtion of Debt be brought 
againſt F. F. and F. B. Sheritts of Lon- 
don, upon an Eſcape, and the Plaintiff 
doth declare upon an Execution by 
force of a Recovery in the Priſon of 
Ludgate, ſub Cuſtod' J.S.. & ]. D. then 
Sheriffs in x 8.8. and that he ſo con- 
tinued [ub Cuſtodia J.B. & J.G. in 2 H.5. 
and ſo continued in Cuſtodia J.F.&+ ]. P. 
in 2 H. 8, and then was luitered ro 
eſcape. 

F. F.and 7. P. plead, That before 
the Eſcape, at ſuch a Day Anno ſuperius 
in Narr fpecificar' , F. S. and FAT. 
adiunc Vic? ſuttered him to Eſcape. 

This is no good Plea , becauſe there 
be 2 Years ſpecified in the Declaration, 
and it ſhall be hardeſt taken , that 
'twas 2 or 2 H.8, when F.S. and F-D 
were out of Office: And the adtunc Vic? 
will not help them, though ir ſeems by 

| Intend- 


mm CCS Cyr 


by 95 way 


Rules in Pleading. 


Intendment , but the Year muſt be 


4 | alledged en fait. Dyer 66. Touchſtone of 
ou Prec.190. 
# | 


= V. For uncertainty of Intendment. certainty of 
4 If a Warranty Collateral be pleaded 7#<naroa. 
In Bar; and the Plainciif by Replica- 

tion (to avoid the Warranty) faith, he 

| entred upon the Poſleiſion of the De- 

| tendant. 


o Non conftat, W hether this Entry 
t was ig the Life-time of the Anceſtor, 
* or aſter the Warranty deſcended ; Dt 
F and therefore it ſhall be taken in the _ 

itriateſt ſenſe, That it was after the 
J Warranty deſcended, it it be not 
" —— averi?d. 3 H. 7. 2, 3. Plow. 

- &. 
I i So for Impropriety of Words 38 4 
> 6.a.b. 39 H.6. 56. Touchstone of Prec. 
0 Ig. | 
See there the Example. 

. VI. For Repugnancy in Pleading. Repugnancy 
i” Touch. Prec. 192. in Pleadings, 
£ See there the Example. 
4 | VIE. A Bar may be good to a Com: Pr. 
| mon intent,though not to every inter. 
T Idem 192%. 
- Sec there the Example. 
bw 1] 


VILA 


153 Rules in Pleading. 


A man need VIIL In Pleading z 4a Man ſhall not 


not diſcloſe diſcloſe thar which is againſt himſelf : | C 
_ = And therefore it ir be Matter that is | c 
himſelf: to be ſet forth on the other fide, then | 
the Plea ſhall not be taken in the 1 

hardeſt ſenſe , but in the moſt bene- 
ficial, and to be left unto the contrary py 
Fr 


part to . be alledged. Dyer 16, 17. 
Touchſt. of + Prec.19J. i 
See there the Example. 


Outlary plead. TIX. The Defendant may plead an 
ed, Outlacy in diſability of the Plaintiit, 
betore Imparlance ; but atrer Impar- 
lance he cannot plcad in Difability of = 


the perſon , but he may plead in Bar To 
of the Action. 37, H. 6. 33. 35 H. 6. 

36. Teouchſt. of Prec.195. S 

See chere the Example. In 

If a man plecadeth, Thatthe Plaintiff C0) 

is an Alica born , or Ou:lawed , he he 

may conclude cithe: to the Writ , or Juc 

to the Action. 32 1.6.27. {ic 


Miſrecitz! of MX. If a man plead a General At 
Gneral 45 * of Parliament, ani milrecite rhe ſame ; 
9 Poariri. yer it ſhall not prejudice him, becauls 
che Judges ought to take notice of It, 
Per tctam Curinm, Et Nul tiel Record, 
Cca:nort be picaded againit a General 
Act of Pariiament, although it cannot 
be tound, pr Coke Ch Jullice.Towch. Prec. 
108. XL, Note 


Yo a# 5) ©» 


Rules in Pleading. 


XI. Note by ail the Juſtices for a Rule of 7-a} 
General Rule, where a thing alledged verſe. 
doth conftefs and avoid my Plea , I 
may Traverle it. 7 11.6. 13 Eliz.Dyer. 
Touch.Prec.199. 
In a Plea you muſt never conclude 
a Traverſe, Kt de boc pon ſe ſuper Pa- 
triam ; and if it be ſo pleaded, Demur 
ſpecially, and ſhew it. Ed.Saund. 
Vide ante 78,111. © pottea. 


XII. In all Pleadings where you Legaree pleads 
claim as Legatee , you muſt ſurmiie Conſexe of Exe 
the Conſent of the Executor ; as, Cuz © 
quidem dimiſſiont idera Þ.S. conſentivir Cc. 

Touch. Prec.202. 


Note, That while the Pleadings are 
in Paper, one may have a Reference Reference: 
to the Secondary,on a Suggeſtion, that 
he will pay whatever is due ; bur after 
Judgment, nothing will be ſtay*d on 
{uch Motion. Paſc,13Car.2. 1 Keb. 12. 


Ab:tement. 


Advantage: 


Aitrament. 


Mr. Latch his 


Rules in Pleading. 


Many other Special Rules and Mat- 
ters for Pleadings, Alphabetically 
digeſted. 


Abatemerit , See Touch. Prec. from 
pag. I to the 20, vide poſtea. 

Accord and Satisfattion,wvide poFFea. 

He that in Pleading will rake advant- 
age of a particular Statute, muſt ſhew 

articularly, that he is comprized with- 
in-the Statute. Prat. Rep. 33. 

In Arbitrament to make an end of 
all Matters between 3 parties,and they 
make and end only between 2. 

Let the Defendant demand Oyer 


epinien 10 ara9 of the Condition, and then ſet forth, 


& Bar to a Bond 
for performance 
of an Award. 


that the Arbitrators made a certain 
Writing, parporting an Award under 
their hands, &c. in hec verba. But the 
Defendant faith, that at the time of 
the Submiſtion and Writing, purpor- 
ting an Award made, there was a 
difterence, and demand made by the 
ſaid I. Obligee, 2gainft the ſaid R. one 
of the Obligors, tor and concering,&c. 
Which difference and demand was lub- 
mitted by the ſaid Submiſſion, to the 
ſaid Arbitrators and notified to them ; 
of which Matter of ditference and de- 
mand, nevertheleis they have made 
no Award, but I:ft the ſaid 4. ſtil! 
ſubject: 


Y he 


bs. a; 


WW WW. 0 hay 3 WW ww T3 


* 


I ow (hh yz woe (Þ  s» 


— .u__—__——_—— 


pe Bules in Pleading: 
Tabje& to be ſued in the faid demand, 
not Arbitrated, Er Judgment [i Adio, 
QC. > 

Arbitrament is no Plea, after the 
laſt Continuance. 21 H. y. 33. 

If all the Matters ſubinitted to the 
Arbitrators be nor Awarded upon the 
Award it is not good. Prat. Reg. 27. 


A Tenant for Life may pray in Aid, ,; 


of all ſuch perſons as are in Remainder 
of Eſtate of the Lands for which he 
is Impleaded. Idem 38. 

Stephens againlt Elrick, Hil}. 26. Car, 
2.& I Fac. 2. Co. 354. 


An Apprentice brings his Action, A4pprencice: 


for not inſtructing him, againft his 
Maſter. Eo | 

The Defendant pleads,heturned him 
away. becauſe he imbezled his goods. 
 Pellexfen, Shall we be bound to keep 
him that imbezels our goods ? Per Car. 
you ſhall, for you may have your 
Action, and ſo may he for your not 
inſtructing him. 


: 
) 


granted by ſuch an Ordinary, where- 
ef the Law doth take notice, he may 
plead, that they were granted unto 
him debito wore; But if they be granted 
by an inferior Ocdinary, of whom 
the Law doth, not take notice , he 
muſt plead , that chey were granted 

M unte 


4, 


Adminiſtration, Where one plead? 44viniftration. 
Letters of Adminiſtration which are - 


Note ſ) 


Amends. 


Att0rnment, 


Rules in Pleading. 


unto him, per Ordinariu illius Loci. Pract, 
Reg. 235- 

Where the Payment of Mcny would 
not be for the advantage of the Teſta- 
tor, there the not paying of it cannot 
be pleaded, to be to the Retarding of 


the Adminiſtration of his Goods and 


Chattels. Idem pag. 21. 

Defendant pleads plene Adminifira- 
wvit.Repl. Quod quer tulit prius Origin” ſu- 
per quo Def. fuit waviar & waviar fuit 
reverſat* pro inſufficienc inde, Et quod die 
proſecution” prioris Brevis Def.habuit Aſſets. 
Aſh 2 30. 

Note, Such Replication may be con- 
cluded to the Country , but the cer- 
taineſt way is to ſay, Er hoc paratus ejF 
werificare, &fc. 2 Cro. 590. 

Tender of Amends before Diſtreſs 
for Damage feaſant makes the Dit- 
treſs torcious; and where Treſpaſs is 


involuntary , the Defendant may difſ- | 


claim and tender amenas, which is a 
good Bar in ths Action: And if Ver- 
dict paſs for the Defendant,or Plaintiff 
be Non-Suit, it is a perpetual Bar by 
the At 21 Fac. Ca. 16. 2 In#. 107, 
8 Co. 117. 

In Pleading Feoffment of a Mannor 
you nee not to alledge Attornment of 
the Tenants of the Mannor, but *ris 
to be alledged by the other party. 
When the Services of 2ny Tenant come 
u1 


Reles in Pleading. 763 
in queſtion, it is a ſure way to alledge | 
Attornment, otherwiſe it 1s ill. Co, Liz. 
310. 6 Co. 9, 3 Cre. 401. Nev. 135, 
8 Co. 82. | 

In the Pleading Attornment it is fuf- qzmrumay 
ficient to ſay, ad quam quidem Conceſ* b 
ſronem i ſe Attornavit, without men- 
tioning the Attornment to be to the 
Grantee or any other. 1 Cro. 441. 

Ta Pleading Attainder Virtute Com- 114auder, 
mniſſionis, and not ſaid ſub magno Sigillo © 
Anglie, is good. I Cro. 4.61. 7 

It in Appeal the Defendant plead in 4»ea!- 
Abatement of the Writ, and the Writ 
be adjudged good, it is peremptory, 
and he ſhall not be permitted to an- 
fwer over, but ſhall be condemned up- 
on the Writ. Pra&. Reg. 33- 

To an Action for ſcandalous words, ;;.;; 
"tis no Plea, that the Plaintiff is an 
Alienigena natus in partibus tranſmarinis 
extra Ligeanc Dom. Reg. &c. Yelv. 199. 

I Bul. 134. 

Fuit & ad buc exiſtit ſeifitus, is ſuffi ,,,,. 
cient Averment of Lite in a Count. whey 
Dyer 304. 8. Rol. 5 9. 

One may aver what day the Deed 
was inrolled. 4. Co. 7 1. 

Where a Statute is recited ;. there qyrmn?; 
one may not aver, that there is no ſuch = 
Record. wide antea, 102. 
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Rules in Pleading, 


When a Bargain and Sale is mention: 
ed to be made for good conſideration, 
it may be averr'd that the Mony was 
paid. z Co. 76. M.569. 1 Co. 176. 

[Licet] is ſufficient Averment in 
Plading, and when joyn'd with the 
time and place certain, is Iſuable. Nel, 
Iz1. Plow. 127. b. 

Defendant makes Counſance as 
- Servant to another, and good. Rafe. 


if one Avow for two Cauſes, and 
can maintain the Avowry but for one, 
yet good. Pratt. Reg. 20, | 

Avowry for a Rent charge created 
by Fine and Dced, due above 40 years 
ſince, upon Lands charged with Diſ- 
treſs. 

Defendant Pleads the Statute 32 H: 
8.ca.2. of limiting Avowries for Rents 
to Teiſin within 40 years. 8 Co. 64. 
Io Co. 108. 


Bargain and Sale, in Pleading there- 
of, he ought ro ſay pro quadam pecunie 
ſumma, otherwiſe it 1s ill. 1 Len. 170. 

Briefs and Warrants pleaded , the 
Defendant ought to ſay, that the War- 
rant was in writing : But if he ſay quod 
cepit Virtute Warranti in Scriptis, &c. 
"ris implied, that 'tws in writing. 3 
Co. 44- 


'Tis | 


ad » hand Los end tannk 


Rules in Pleading; 

Tis not neceſſary to ſay, that the 
Writ was return'd when the Bayliff 
juitifies Virtute mnde, &rc. but when the 
Sheriff himſelf juſtifies *tis neceſlary ; 
neither is it neceſſary when one pleads, 
thae the Debt was levied upon him by 
Fieri facias. Ca. Sa. &c. 1 Cro. 447. 5 


Co. 9. 

InT reſpaſ- Defendant juſtifies in auxt- 
lium Ballivi qui arreff* quer' Virtate War- 
ranti ſuper Latirat, and detained him 
until he was diſcharged; 'tis not nece(- 
fary in ſuch Caſe to ſhew in the Plea, 
that the Sheriff had returned the Writ. 
1 Cro.. 4.47. 2 Cro. 372, 3 Cro. 161. 
Fon. 179. 2 Rol. 563. cow. 


Condition may be pleaded without 
Deed, of Things and Contracts that 
are without Deed. Inſt. 225. b. 

Condition of an Obligation to pay . 
Mony 31 Sepr. Defendant pleads pay- 
ment at-the day ; Verdict that it was 
not paid at the day nor before; Judg- 
ment for the Plaintiff. 1 Cro. 78. 1 /»ſt. 
2.26. 2 Cr0. 5. as 

Condition that he ſhall permit 
his Wife to make a Will of his Goods 
to 1001. to be paid within a year ; In 
Pleading thereof he ought to ſay, thac 
he had paid the Mony, otherwile 'tis 
1}, 1 Cro. 597. 220, 2 Rol, 248. BE 


M 2 Con- | 


Conditions. 


266 
Conditions pere 
formed. 


Care, 


Rales in P leading. 


Conditions performed , Sees many 
good Caſes. Plow. 291. 4. 

Although one plead in difallowance 
of the Juriſdiction of a Court, yet he 
may afterwards come in and allow the 
Juriſdition and plead there. Prat. 
Reg. 54+ | Be 

Inferior Courts ought not in Plead- 
ing to ſhew a thing by implication 
but they mult ſet it forth expreſly. 
And alſo Surpluſage in an inferior 
Court will makeError; for they muſt 
keep their Forms preciſely : For if they 
ſhould be ſuffered to break their Forms, 
it would introduce all Barbariſm and 
Confuſion. Idem 5 2. 

The. Juriſdition of an inferior 
Court muſt be ſer forth, and by what 
Authority it is held, whether by Pre- 
{cription or Letters. Patents. For every 
inferior Court muſt be held one of 
theſe ways. Idem 52. | 

A Court that holds Plea by vertue 
of Letters Patents, ought to proceed 
according to the courle of the Com- 
mon Law. But Courts that are Courts 
by cuſtom, may proced according te 
their cuſtom, 1o that it be not contra- 
ry to Law. Idem 54- 

| One ought to ſpeak againſt the Ju- 
r1{dition of the Court by Pleading to 
it, and not by ſpeaking in arreſt of 
Judgment,tor then 'tis too late. Idem 5 4 


Rules in Pleading. x67 
All Courts of Record were original- 
ly the Kings. Idem 57. 
Conſideration, To ſay pro diver is Conſider ation. 
Cauſis e& Conſiderationibus is not fut- 
ficient to raiſe an uſe, without Aver- 
ment that Mony was paid. 1 Cro. 
I54, 176. 2 Co. 15. 
Vide antea 106, 107. 
Where the Concluſion of the Plea Concluſion of 
ſhall be, Be eſt Eadem. See Latch 2.26, Pleas. 
475» 476. > 
Cuſtomsand Preſcriptions. See Touch. gp; and 
of Prec. pag. 72. Preſcriptions, 


Departure is when the Plaintitf doth Departure. 
plead in his Replication a Matter 
which 1s contrary to that which is ad- 
mitted in his Declaration , this is a 
departure. Prat. Reg. 79. See before. 

See Touch. Prec. 200,201, 2OL. | 

If A. make a Bond to B. and deli- Di/agreemente 
ver it to C. to the uſe of B. it is pre- 
fently the Deed of 4. But if C. offer 
it to B. and B. refuſe it in the Country, 
and thereby the Bond loſes irs force, 
yet A. cannot plead Non e#t fatium to 
it...3 Ca $6. 

A Diſcontinuance of an Action or Diſcontinunnce. 
Suit is not a perfe& Diſcontinuance, 
until it be entred on the Roll : Bur if 
this Diſcontinuance be to be pleaded; 
cis not necellary to plead the Entry 
of it. Pratt. Reg. $8. 
M 4 Per 
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be enired. 


Beviſe, 


Deferre, 


Rules in Pleading; 
Per Cur After Iſſue the Plaintiff can 


not diſcontinue, without aſſent of the 


Defendant. 1 Keb. 485. Pl. 23. 

— The Plaintiff cannot diſcontinue 
his Action after Demurrer 'joyned 
and centred, or after a General or 
Snecial Verdict found, or after a Writ 
of inquiry executed, without leave of 
the Court. Sce Comp, Soll. 334. 2 Keb. 
35 3- | 

Divers Matters in one Acion,and the 
Defendant picads to all except one, and 
Iſſue tryed, and Judgment for the 
Plaintift, and no Diſcontinuance, 1x 
Co. 6. b. 

Diſcontinuance may be entred after 
Special Verdi&, but not after a Ge- 
neral ; but then no Coſts, 1 Cr0. 575. 
But fee more of this Pratt. Reg. 87. 88. 
nor after a Special Verdict found upon 
the Matter in Law, &c: ut antea 

If a Deviſe of a Term be pleaded, 
he ſhall plead ir, that he entred by 
the Afﬀent of the Executors. 2 Co: 


kw Land is claimed by Deviſc, 
tis of neceflity in the Plea, to ſhew 
that it was Soccage tinure. Cro. 667. 
Dyer 329. 

In all Caſes before the Defendant 
plead in Bar, he ought to defend the 
wrong ſuppoſed by the Plaintitt , per 
Venit &* defendit Vim & mjur. quando, 


©. 


_  —__ EE 7 


- % is » 


Rutes in Pleadiag, 


 &*c. and if it be omitted tis no_ mil- 


take of the Clerk, but failing in ſub- 
ſtance. Nilv. 210. wide antes 56. 

' In Eje&ment and ancient Demeſne 
pleaded, you ought not there to make 
a full defence. See 5 Co. Aldens Cale. 

It ſeems that in a Writ of Right, 
the Defendant ought to make a double 
defence, (to wit) che Plaintiffs Right, 
and to mairitain his own Right: And 
where two Defendants joyn in defence, 
they ought not to ſever jn Plead- 
1g. 1 Cre. 211. : 

A Plea to the Juriſdiction ought to 
be, Et pred. A. B. mn propria perſona ſua 
wvenit & defendit vim & injur. Et d- 
cit, &c. For he ought not to make a 
tull defence by adding quando, &c. for 
that is quando ubi & quomodo Cur vide- 
bitur, Co. Inſt. 127. | | 

In Pleading Afignment of Dower, 
it 15 not neceſſary to ſay, quod fuit per 
metas & bundas. 1 Cro. 101, 16%. vide 
poltea. Bar al Dower. 

| In Pleading that the Bond is joynt, 
he ought to fay, that the other hath 
Sealed, otherwile tis ill. '2 Co. 43. For: 
304. 3 Cro. 5.4 

To a Due ng Pond, *tis no good 

Plea to ſay, that another was bound 
in the faid Bond, conjunttim & divi- 
ſim with the Detendant, and that the 
Plaintiff ha4 recovercd againſt him, 
_— an 


Double defence, 


Pl, ea al Jurif- 
dition. 


Dower, 


Debs, 


Conjundim & 
divifm, 


Esndition non 
damn ficatus, 


Doit monſti? 
Coment. 


Cona:7707n, 


Deed. 


Rules in Pleading. 


and the Sheriff had permitted him to 
Eſcape. | 

But tis otherwiſe, if the Eſcape be 
by the conſent of the Plaintiff. 1 Cro. 
75, 109, 240, 245, F5l. 2'Cro, 142. 
3 Cro. 850. Hob. Go. 1 Inſt. 139. 

Condition to Giſcharge and fave 
harmleſs, &c. tis no Plea to ſay 
non damnificatus , but he ought to 
ſhew how he diſcharged him. 1 Len. 
"_ 
But on a Condition to ſave harm- 
leſs from building, in ſuch an Action, 
eis ſaid mon damnificatus is a good Plea. 
Mo. 857. 3 Cro. 165.363,634- 

But if he pleads he had ſayed him 
barmleſs, and ſhewed not how, tis ill. 
See 2 Cro. 165, 363. Vide poſtea. 

Condition to pay 35. at Michaelmas 
and 357. at Lady-day;he pleadspayment 
of the 7o /. ſecundum form.Conditionis, 
and good, though the Condition im- 
plied ſeveral payments. 3 Crs. 256. 
"Debt on Bond, Defendant pleads 
that fa&um predic. was ſealed without, 
date, and the Plaintiff put in a date 
after, Et fic non eſt fatum, and on De- 
murrer adjudged againſt him: For by 
laying fattum pred. he had confeiled 
his Bond, but he ſhould have picaded 


Non eft factum. ,,,,, eſt factum. 2 Cro. $09. 


Evxecutor, 


Juagment. 


In Debt againſt an Executor he 
pleads a Judgment in Bar, and No 
© 


. © = Y YE 


Rules in Pleading. T7r: 


z Cro., per Recordum. 


' he did not plead provt patet - Re- Prout patet 
Il. 


| 
ſ 


t 


cordum, 1t was reſolved to be i 
266. 

Bur if the Executor plead ſeveral! 
Judgments, and that he had notAſſets 

ultra, tis not good tO lay fieut fer Re- Sicut per Re- 
cordum pred, 2 Cro. 625. cordum. 

Debt againſt Executor, they plead a Executor, Judg- 
Judgment againſt the Teſtator by A. 7% pleaded. 
for 2ool. and another by B. for 100/. 
and that they have not Aſſets, but to 
{atisfie the 2007. | 

And the Plea was held double, hav- Powble Plea, 
ing pleaded two Judgments and rely 
upon One. 9g E. 4. 12. 4. 2h 

Debt tor 1007. Adminiſtrator pleads 4dminiÞrator, 
Judgment of 2007. to another, ſo plene Judgment 
Adminiſtravit, and that he had not?#*99 
Goods , preterquem non attingen. ad 
2001. The Plaintitt Demurs generally 
becauſe he ſhewed no certain fu , merra;ncy. 
whereto the goods amounted, accord- 
ing to, 9 Cc. 109, b. 

Yet this is ſaid to be cured by Ge- geyeral Des 
neral Demurrer, and held Þur Form, mwmrer. 
and oltner pleaded in the general , 
than to plead a particular fum Hob.1 2 3. 

More verſus Andrews. Trin. 16, Car. 2. 
B. R. vide Co. Entr. 4.46.a.-145. Pl. 27. 
152.4. 269.4. 617. b. 

In Dsbt againft Executor on Bond, Exccutor pleads 
Defendant pleads fix ſeveral Judg-/*# Judgments. 
ments, and that he had not Aſſets ulrra 
Xe, 


172 Rutes in Pleading. 
£ to fatisfie them ; Plaintiff replies, that 
they were obtained by Fraud and Co- 
Two found by yin, and the Jury find that two of 
—. them were by Fraud, &c. and Judg- 
ment for the Plaintitf. 1 Bro. 4.9. 
Frecutor pleads ExCecutor pleads Statute and Judg- 
S2tate, how ment againſt his Teſtator , and that 
# miſt be he had not Aſſets ultra; in Pleading 
_— thereof he oughtto ſay ,quod per [cripturs 
obligatorium ſecundum formam Statut, 
conceſſit, ec. otherwile tis 111, and that it 
was pro vero & Juſto debito. 2. And. 130. 
1 Cro. 209. 362. 2 Cro. 8. 102. 
Exceutor pleads In an Action brought againſt Exe- 
# Recogni2ance cutor, if he plead a Recognizance to 
Fo #7 Kg. the King,he ought to ſhew that the Sul- 
wvendum was to his Heirs or Executors, 
otherwiſe tis no more than a Bond; 
hat he ought And he ought alſo to ſhew that it was 
zo jhew in plcad- yy Record, and the Record in certain, 
"we otherwiſe the Plea may be ill, for the 
King ſhall not have preference of 
Debts which are not of Record. 1 And. 
129. Went, 190, 191, 192 Ao. 193. 
Note, | Note, A nian may wage his Law for 
Wager of Law. Debt on a ſimple Contract, although 
the Debt is forfeited ro the King, by 
Attainder of the Creditor. 4 Cs. 95. 


Conditim to ds Debt on a Bond conditioned to do. 


ſeveral Things, ſeveral things, Defendant pleads per- 

performance formance Generally , and Demurrer ; 

gexerally plerd- 1 djudged he ſhould have anſwered to 

ed and Demur- . - : 

_ all che particulars expreſſed in the 
| Es Action, 
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Rules in Pleading. I7} 
Action : But otherwiſe where tis to 
perform Covenants. Wimbleton againſt 
Helderup. Trin. 22 Car. B. R. Rot. 704. 

Vide antea. p. 108, 165, 166. 

Debt upon Bond ; 'tis no Plea, That Stature Srapfe 
he had accepted another Bond in fati(- 2/c9ded in ſa- 
faction of the faid Bond , or that he 2/4#10n of 4 
had accepted a Statute Staple , or that * 
he had enfeoffed him, &c. For a Sta- 
tute Staple is buc an Obligation Re- 
corded, and one Obligation cannot one 081:carin 
drown another, although they be both canner drews 
for one Debt, and the Obligee may 4#%%er. 
chooſe upon whether he will bring 
his Aetion. 6 Co. 44. 1 Cre. 85. 192. 

2 Cro.579. 3 Cro.716. Ade.S72. 1 Inft. 

212.cou. Hob.68. 1 Rol.470. 

Condition , That the Obliger ſhall Notice before 
warrant and fave harmleſs on Requeſt, $7, &» -, 
the Obligee ought to give Notice, and _ ents 
require the Obligor to ſave harmleſs raciees- lay 
before Suit , otherwiſe the Condition EN 

15 not broken. A4o.1 89. | 

Debt upon Bond with Condition, condition t5 
That if the Plaintitf and his Aſſigns enjoy Landr, 
ſhould enjoy ſuch and ſach Land by 594% 
virtue of ſuch a Demiſe ; that then to 
be void. The Defendant pleats, That 
after the Bond to ſuch a day, the 
Plaintitf had enjoyetl the Land ; and 
good, I Cre.195. 


In 
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174 Rules in Pleading. 
Arbitrament, Tn Arbitrament Def. pleads, Nullurs 
P!:s Nulluam Ffocer” arbitriam. Plaintitt replies, nod 
cer arbitrium- fecer, and ſhews the Award verbatim. 
The Defendant may ſay, Now eft faftuns 

Arbitrator”. Telv.15 3. 2 Cro.220. 
Bar in Debt for Rent;,that the Leſſor 
" leads _— Covenanted , That he ſhould detain 
be hould 7. the Rent, if he was diſturb'd for Ho- 
tain the Rent, Mage,and ſhews how he was diſturb?®d, 

1 Cro.127. 

Quoad partem nil debet. Quoad reſid* 


Pleads, Retinet * "Ip 
retinet erga Reparac juxta Agreament. 


juxt2 agrea- 


ment. 0.17, 

Scire facias If a Scire facias be brought againſt 
againſt Exe- an Executor , to ſhew Cauſe why he 
eutors, ſhould not pay a Debt unto the Plain- 


tiff, recovered againlt the Teſtator ; 
the Executor cannot plead fully Ad- 
How he myſt miniſtred ; but he muſt plead , That 
—_ no Goods of the Teſtators are come 
to his hands, whereby he might dif- 
charge the Debt : For he may have 
fully Adminiſtred , and yer be liable 
in Law co pay the Debt. Pra&. Reg. 
I'20, 

Heir pleads, Tis a good Plea for an Heir to ſay, 
hat the Exc- That the Executor, or Adminiſtrator, 

pt _ have Goods ſufficient. 2 I/.4.42. 
{ad Many are the Pleas and Bars in 
Debt upon Bonds, and otherwile, 
for which ſee Survey of the Law, 


"Fit Debt ; Touchſtons of Precedents ; : 


and Townſeng's Tables,&c. 
In 
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Rules in Pleading. T75 

In pleading, a Deed ,. you cannot E/gpe!. 
ſay it was made before it bears date. 

Perk.31 12 H.6.1. 2 Co.4. But the Jury 
may find it. | 

If a Deed be pleaded generally Deed pleaded 
without any Exception, and upon Oyer »ithow Exceps 
it is ſhewn to be with an Exception ; 
the Detendant may plead New eft fa- 

&um generally. 1 Cro.506. 3 Cro.725. 

A Deed inade to two, to pay Mony Mony given 
to one of them; and he to whom the ?9 :w0,one dies; 
Moay is due, dies ; the Survivor (and 7® ** 6m ink 
not his Executor)thall have the Action, I 
1 Bulſtr.26. Yelv.177. 

If rwo are mentioned to be parties 
to one Deed , and one of them only 
Seals it ; In Pleading *tis enough to 
ſay, That he thar hath Sealed , per 
quoddam ſcriptum ſuum, without menti- 
oning the other who did not Seal; 
and lo in a Feoitment, where. one of 
the Feoffees dies as before. Co.Entr.ito, 

121, 1 Go.506. Dyer 227. 

When two are named Grantors in Tws Grantor: ; 
one Deed of Land, and one of them 9 4-5 the 
hath the Title to the Land ; in plead- 7*%*: 
ing you muſt ſay, That he that had 
the Title did grant , without menti- 
oning the other. 1 1»ft. 45. 6 Co. 14. 

Ado.72. 1 Creo.4o06. 

And ſo it is, when a Surrender is Surrender t2 
made to two, and one of them only x9 ; Rever: 
had the Reverſion. ſion in one. 
Quod 
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Seal broken in 
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Deed. 


Rules in Pleading. 

Quod per quandam Indenturam cons. 
ceſſt, and does not ſhew berween what 
parties the Deed was made; and yet 
good. Pal.r73. 

If the Seal of 2 Deed be broken in 
Court ; the Court will Inrol it for the 
benefit of the party, after this manner, 
VIZ, 


Memorand”, Quod Sigillum cujuſdan 


Scripti imdentat” cujus Tenor ſequitur in 
bac wverba, Hue Indentur?, &c. Fur pred. 
in Evidence” dat” e& oftenſ. & eis (int? al? 
ſeripta) pro Veredicto ſus pred” dicend. con- 
ſiderand. deliberat. per eoſdem Fuſtic" ex 
infortunfo & contra voluntar? ſuam ab- 
frat fuit, &c. as the Cauſe ſhall re- 
quire. 2. 1nj#.676. Hil. x Eli. ro. 1166, 
& 35 Elro.1420. 


If one plcad a Dezd, he muſt pro- 
duce it in Court: But one may give 2 
Deed in Evidence, although he cannot 
produce it, it he can make it out by 
Proofs , that there was ſuch a Deed ; 
and ſo he may do of a Record. Prad. 
Reg.2 39. | | 

Fraudulent Deed is good againſt the 
party, his Executors and Adminiſtra- 
tors; and is only void againſt Credi- 
tors; and in Debt againft Executors, 
for not delivery of Goods according 
to Deed of Bargain and Sale; the 
Defendant cannot plead, That the 

Deed 


ra 


Ao 009 he pang- 


mw» Army OO 


T' TY 9 


| 


Rales 7h Pleaiding. T 
Desd was made to defraud Creditors. 
Yelv.196. 2 Cro.270. 

If a Deed be Inroll'd by the Statute; z,-,mmenc : 
and the Inrolment of that Deed is to how to be = 
be pleaded; it muſt be pleaded pre- p!eaaeo, 
ciſely , that the Plea may be certain. 

Pratt.Rep. 1.44. 

_ Eſcape and Reſcue is a Plea for the £*ape, ard 
Sheriff, to an Action brought on a Re{c#e pleaded. 
mean Proceſs for Ficape ; "That the | 
Priſoner was Reſcued from the Defen- 

dant before he came to the Priſon, &c. 

2 Cro. 419, 486. I Rol. 99, 359, 807. 
H10.5 5 .con. 3 Cro.$68, Fones 201. 


. 
4 


JI 


. If the Priſoner be taken on Freſh: x:,3.f.;e and 
fuir, in pleading the Repriſal ought Repriſal, how 
to be alledged in the ſame County 79 # ledges. 
where the Action is brqught; other- 
wiſe the Plea is ill. 3 Co.52. | 
A Recital in an Obligation is an E#922*\, br 
Eſtoppel, againſt which he that made.”7” Ro 
the Obligation ſhall nor be permitted ,,,,,;«. * 
to plead any thing to the contrary, 
upon an Action brought againſt him 
upon this Ovligation: For that were 
to contradict. his own A and Deed. 
Pratt. Reg.125. | | Om” 
Where one hath liberty to confeſs £195 fo toe 
and avoid the Matter, which the Plain-/ 7h. _— 
tit doth fer fosth in his Declaration - OT 
there he cannot be eitopped to plead ; 
luch Matter for his defence. [dim 12 5 
n 


4 


Rules in Pleading, 


Ef ares, hw Tn pleading Eſtates,'tis not neceſſary 
70 be pleaded. to maks mention of them that are 
determined ; as if a Feoffment be 
made to Three, it may be pleaded to 
be made to the Survivors, without 
mentioning him that 1s dead. 1 Cro. 
5 06. | 

How to plead In pleading Feoffment to Uſes, muſt 
Feoffment £8 ſay, Virtute cujus intravit & ſeiſit fuit 
Uſes. in Dominico ſuo ut de Feods. 2 Bulſtr. 32. 
If it be on Condition , 7» Dominico 
ſuo ut de Feodo ſub Conditione ſupradict>. 

1 Co.1 42.-b. 

See after werb. Deed. 

General fates In pleading General Eſtates in Fee, 
and particular they may be generally alledged ; but 
Eſtates, how ths commencement of an Eſtate Tail, 
Fo be pleaded. 2nd other particular Eſtates ought to 
be ſhewn, unleſs it be inducement to 

the Matter. 
And the Life of Tenant in Tail,and 


Averment of 


Life, Tenant for Life, ought to be alledged, 
1 Cro. 571. 2 Cr0. 52. 103. 3 Crv. 18: 
Plow: 148. 


Excommunica- In pleading thereof you ought eo 

#10n, bow 0 ſhew the day of the Excommunica- 

ve plenaed, fl ( : —_— . were” 

on, eſpecially if 1t be aſter the la 

Continuance, and muſt aver that the 
parties are the ſame ; yer "tis thought 
that [ predi | helps it. 1 In#. 303- 
Plow.3 2.Þ. 


When 


1CNR 


Rules in Pleading, x79 
. When Excommunication is pleaded, £ers Tei 
you ought to ſhew the Letters Teſti- Ro _ 
monial , that the party is Excommur j,,, 7, j, ..54; 
nicated, which ought to be certified ud direed, 
by the Biſhop ; and if certified by the - 
Commitfry or Official, is ill. But the 
Chancellor of an Univerſity may cer- 
tie Excommunication ; and the dire« 
tion ſhall be, Univerſss Sanite Matris 
Eccleſie filiis. 1 Inſt. 131. a. 8 Co, 68, 

I Rol 183. | | 

So may the Vicar General , when 
the Biſhop is in remotss agend', and the 
Warden inthe Vacancy. F. N. B. 62. 
8 Co.G6g. 1 Inft.134. == 

In the Certificate , the Cauſe for What the Cer 
which he is Excommunicated ought to cate ms;/7 
be ſhewa, otherwile *tis ill; and the/"*: 

Biſhop ought to certifie, that it was in 

his own Court, and not in another ; 

or that he has found Sentence given 

by another Biſhop. But he may cer- 

tifie it to be made by his Commilſlary 

or Official. 8 Co.68. 1 1n/t.1 21.4. 1 Rol. 

434-854. SE Ret, | 
 Inan AGion the Defendant pleaded, Peferdent 

That the Plaintiff was Excommuni- Peas _— 

cated, Et pet” quod Loquela remaneat ſine ah 

die,ec. | : | 

Plaintiff replies, That he had ap- Rep!',7hat be 

peal'd to the Sentence, Et per* quod 19d dppenled, 

pred. def. reſpondeat, &c. | 
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not maintain his Adion. 
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Rules in Pleadng, 
And the Replication ill; for it does 
3 Bul. 72. 
Rol.226. Raſt.320.20 H.6.25. 

When ſuch a Plea 1s allowed, the 
Entry 1s, Quod Loauela remaneat ſine die 
quouſque,c. Co. Lit.Set.201. 8 Co.bg. 

- Excommunication is no Plea in an 
Action brought by Qui tam, &c. 12 


Co.5 1. 


When a thing is expreſſed in Latin 
with an Arglice, if the Latin word 
have no ſuch ſignification as 'tis Eng- 
liſhed, ?is not good ; bur if it have no 
perfect ſignification, nor elegant, as if 
might be ; yet by Englithing of it, by 
which the meaning of the Plaintiff 
appears to the Court, the Plaintiff ſhall 
recover, and the Jury ſhall be intend- 
ed to give Damage , according to the 
Declaration, in Latin. 

But when there is a proper Latin 
word to exprels a thing; there, if the 
Plaintiff declare by another bad word, 
as Hama for a Crow of Iron , it is 11. 
1 0 Co.Osbern's Caſe. Nilvy. 68, 95, 194- 
See Co.8. Blackmore's Cale. Vide antea. 

See alſo more of theſe words, and 
what are amendable after Verdict or 
Erzor, by Stat. 8 H.ca.12. or otherwiſe 
in Prat. Reg. Tt. Words, and Amend- 
ment, in Twuchſtone of Precedents , It, 
Amendment, 
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Rules in Pleading. 13x 
When a Fine is pleaded in Bar ; if 7 pleaded, 
the other reply , Parres Finis nibil ha- *?! partes | 
buer, he ought to conclude his Plea to; 129 Phil 
the Country without any further Re- ;j. pj.a oughs 
plication. 2 In/f.g23. Dyer290,291. vo conclude. 


That Letters of Adininiſtration were Frau! in re. © 


revoked by Fraud and Covin,and Iſſue voting Lerters 
thereupon. Yelv.z19. 1 Bul.1 87. of Adm:iniſira- 

Fraudulent Dees, wide ante Deed, 

125, 176. 

It ſeems, that the defect of a Tra- Defe@ of Tras 
verſe pleaded is only Form, and if the verj@ _ 
default thereof is nor ſhewn by De- 
murrer , it- is aided by the Statute. 

1 Cr0. 324. 1 Len 4+. 


If Joyntenancy be pleaded by the Joymenancy - 
Defendant ex parte Ouer, tis not ?/eaded, ant. 
neceſlary to ſhew how; but when'ris #9” 
pleaded ex parte Def. he ought to ſhew 
how particularly, 2 Cre.599. 
| And ſo of Tenants in Common. 
See RaSt.252. ; 

Treſpaſs againft Baron and Femme, for 1% by Baron 
a Tort by the Feme , dum ſola : The 9" Feme to ar 
Plea was, Quod ip(i non ſunt inde Culp, OD 
and adjudged ili ; for it ſhould have ;;. reme, © 
been, Qued pſa 208 eſt inde Culp”, ant a Du: folas 
Repleader awarded. 1 Bro.6. 2 Cre. 6. 
288. 2 Rol.62. 3 Cro.88 3, 

Vide poſtea. 

N 3 


Original 


hibuer*, how * 
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Jeofails 8d Original is aided by the Statutes ; 
Original. but a bad Original is not, nor Vari- 
ance between the Name in the Ori- 
ginal and Procels. Nelv.1og. 2 Cro.185. 
See the Statutes, & wide ant2a pag. 


Iz. 
Teſte of It the Tefte of a Venire facias be 
Yentre, before the Ifſuc joyned, 'tis helped by 
the Statute. x Cro 90. 40.402. 
Def:& of Avermeat is alſo aided 
after Verdi. 2 Cro.44. 
Juſtification in Where the Action concerns a Tran- 
Tranfitmy fitory thing, It the Defendant do 
dg juſtitie the taking or doing in on? 
place, that is a Juſtification in all 


places. | 
is Local Afi- But if the Action concerns a Local 
ow ,' thing, a Juſtification in one place is 
| not a Juſtihcation in another place. 
Pratt.Reg.1 $4. 


;f 7.8; By the Common Law, if the Defen- 
—_ Hf oe hath Cauſe of Juſtification or 
Excuſe, : then cannot he plead Not 
Evidentes Guilty ; for then upon the Evidence it 

| ſhall be found againſt him, for that he 
confeſſeth the Battery, and upon that 

Iſſue cannot juſtifie it ; but he muſt 

. plead the Special Matter , and confeſs 

and juſtifie the Battery. See Co. Lit. 


283.4. | 
_ See allo the Abridg. of Co.Lit.3 11. 


If 
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Tf in Battery the Defendant may Son Afaule 
Juſtifie the ſame to be done of the 4<meine can. 
Plaintiffs own Aſſault, he muſt plead ic |, gd 4 
ſpecially, and muſt not plead the Ge- ;x Gmeral 1/ie: 
ral Iſſue ; and ſo of the like. 

In Treſpaſs of breaking his Cloſe, Nor, That the 
upon Net Guilty he cannot give in Evi. Plaintiff ought 
dence, That the Beaſts came through 7 7*” in 
the Plaintitis Hedge , which he oughr A 
to keep, &c.nor upon the General Iiue, 
juſtifie by reaſon of a Rent-Charge, 
Common,&c. 25 H.8.Þr. 

In Detinue, the Defendant pleaded N77! the 
Non detinet ; he cannot give in Evi- _ YE 
dence, That the Goods were pawn'd pada 
to him, and that it 1s not paid ; but 
muſt plead it. Yet he may give in Upon Non de- 
Evidence, a Gitt from the Plaintitf ; for tivet - Gif? 
that proveth , he detaineth not the 72 5 2791 
Plaintiffs Goods. 2.2 H. 6. 33. 20 £1.” via 
Dyer 276. 2 M.Dyer 212. | 

Two Obligors , and one retains the 72 99l:gors, 
Attorny, a good Juſtification. Dyer 36 1. ©7797 764m 
| If two Men be bound in one Bond nas 
joyntly, and the one is ſued alone, he joyntly, and one 
may plead Matrer in Abatement of /ued,ay plead 
the Writ, but he cannot plead Non ef '” Abatement ; 
faFum ; for it is his Deed, though it be _— jy org 
not his fole Deed. 5 Co. 1 19. Sce Ce. Pn 
Lit. 282. 

Whenfoever a Man doth any thing Things done by 
by force of a Warrant, or Authority, Authority, maſs 
he mult plead it. | 6 OR 
N 4 But 


Rutes in P leading. 
But all that hath been ſaid muſt be 


under two Cautions: 
Wire a wm 1, That whenſoever a Man cannot 
12ay pleadiFe haye advantage of the Special Matter 
_P* th 'f Pleading , there he ſhall 
ond give the Dy way of Pleading , there he ſha 
Specral Matter Take advantage of it in the Evidence. 
in Evidence, For Example ; The Rule of Law is; 
That a man cannot juſtifte in the 
Killing or Death of a Man, and there- 
fore he ſhall be received to give the 
Special Matter in Evidence, as that it 
was Se defendendog@c. 
So 21a; Offcers, 2 That in any Action upon the 
as Juſtices, Caſe, Treſpaſs, Battery or falſe. Impri- 
Mayors, Bay ſonment againſt any Juſtice of Peace, 
1,0. jr Mayor, or Baylitf of City, &c. in any 
what concerns 7 « d is © 
2h> Exaution 1s Majeſties Courts of Heſtmin# er, or 
of their Offce, Elſewhere, concerning any thing by 
any of them done, by reaſon of -any 
of their Offices atoreſaid , and all 
other in their aid and aſliftance, or by 
their Commandment, &c. they may 
plead the General Iſſue , anc give the 
Special Matter for their Excule or Ju- 
{ſtification in Evidence. 7 Fac. ca. 5. 
23 Hs.c.5. 
Trefpaſs may IA the Treſpaſs were done, the 4b 
be laid either of 'May , and the Plaintiff alledgeth 
before or after the ſame to be done the 5:5 of 
h arr May , or the 1# of May, when no 
the 4im, Tcreipals was done; yet if upon the 
br ought. Evidence, it faileth our that the Tref- 
pais was done before the Action 
EO brought, 


Set Af GH > _oSG wm. N8o «©: © 


| be 
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brought, it ſufficeth. 19 H.5.47. 5 E4.5. 
21 £E.4.66. | 
And Littleton ſaith , That the Jury 
may find the Defendant Guilty at 
another day than the Plaintiff ſup- 
poſeth. Co.Lit.283. 
In Treſpaſs for killing a Dog , the p:famdaw 
Defendant may juſtifie that the Plain- ju/t:fes the 


tiff hunted wich him in the Defendants nz 2 Dog, 


or Hunting ” 


Warren , per quod he kill'd the Dog, 7,7 1ms 
2. Cro.45. | 
But a man cannat juitifie the cut- 4 man canner 
ing of Nets and Oars,, for that the juſife cutting 
Defendants endeavoured to Row on N*ts and are, 
the Water in the ſeveral Fiſhing of ©* 
the Plaintitf, and co take the Fiſh with 
their Nets , and cthac he cut the Oars 
and Nets for the ſafeguard of his Fiſh ; 
yet he may take them Damage-teaſant, 
&C. 1 Cro.2.28. 3 Bro. 307. | 
If che Plaincitf do plead, Fhat the ireniman, 
Defendant became bound unro him -hat the 08; 
per Obligationem ſuam ; it ſhall be in- £iz was 
tended, That this Obligation was fealed - wor "0 ae: 
and delivered to the Plaintitf, other- : 
wile it could be no Obligation. Pratt. 
Reg.1 94. 

6 The intent of the Partics ſhall not the the intent 
e imply'd againſt the direct Rules of 9 *%e parties 
the "$a Ter, , muſt be implied. 
A thing which is impoſſible in Law, Impoſiburry 
is all one with a thing which is impoſ: i» Law and 

lible in Nature. IJern. Nature. 


186 
Faruendo; its 
Ofce, 


Tangments, 
Fow to be En. 
fred upon the 
Plaintiffs De- 
awurrer to 41 
zÞ Plea 11 Bar. 


Limitation of 
Ations, when 
& thing us to 
be done upon 
Requeſt, 


When it ap. 
Prars by the 
Connt, 10 be 
out of the 
FC. 

When it ap- 
pears upon the 
Evigence, 
The Statute is 
in the Nega- 
8: Ve, 
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It is the Office of an Innuexdo, to 
Mark out the perſon that was named 
before; but .it cannot make a perſon 
certain, who was not certain before ; 
3t cannot alter the Matter in the ſenſe 
of Words. 4. Co.17.b. 

It the Defendant plead an ill Plea in 
Bar, and the Plaintiff demurs upon it, 
and the Court gives Judgment tor the 
Plaintiff: Judgment ſhall be entred 
upon the Bar, and not upon Nt dicit. 
Telv. 35. 2 Cro.13. 3 Cro.7 54. | 


When a thing is to be done upon 
Requeſt, if the Plaintiff brings an Acti- 
on within the time limited by the Sta- 
tute,after the Requeſt, *ris well enough, 
and he ſhall not be barr'd by the Sta- 


tute of Limitations, altho' the Promile - 


to do it was beyond the time limited 
by.the Law before the Action brought. 
I Cro.1 39. Hutt.106. 

If it appear by the Count, That 
the Action is not brought within the 
time limited, Judgment ſhall be againſt 
the Plaincitf ; and if it be alledged 
within the time, anc upon the Evi- 
dence it appear to be beyond the time, 
the Action lies not ; becauſe the Starute 
is in the Negative, that he ſhall not 
maintain an Action. 1 Cro. 115, 162, 
163, 45 | 
Trover 


On. oe Rene 


7 


6... aefiine. a... 


to 
1ed 
ſon 
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Trover is within the Statute of Li- How the 42e: 
mitations; and if the Defendant remain 9 7#y te 


I37 


limited in 


beyond Sea, it ſeems that the Plaintiff, * 


15 not barr'd by the Statute : And if a 
man take Goods and convert them, 
and after the time of Limitation get 
them again and convert them , the 
Owner may maintain an Action upon 
the laſt Converſion. x Cro. 245, 334- 
Jon. 52. ” 

The Statute of Limitation is no bar Del: for 71:54 
in an Action of Debt for Tithes. 1 Cro. #97 limited, 
Terk. = 
And Specialties, Bonds, Bills, Inden- Nor Specialties, 
tures,&c. are not limited, but you may 
ſue them when you will, Compleat Sol- 
licitor 17%. | EY 


In pleading , tis ſufficient to ſay, Mortgage ; 
Quod Clauſum predict, predicto tempore #9 to be 
confe&tion' ſcript” ObP pred” pignoratum pleadea. 
fuit pred' A.B.&c. without ſaying how 
*twas Mortgaged. 3 Cro.899. 

None ſhall be compelled to ſhew a Monſtring : 
thing in pleading, which by common NY" compelled 


intendment they cannot have know- 11/1. 4.'® 
ledge of. Prat}. Reg.201. which they : 


An*Aſlignee ſhall have an Attion of canzor have 
Covenant, withour ſhewing the Deed #nowleage of. 
of Aſſignment, 3 Co. 63. 3 Cro, 373, Alegnee need 


436: 


not ſhew the 
Aignment, 


C eſtuy 
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@— 
Ceſtvy . _  Ceſtuy que uſe need not ſhew his 
»:ca wt j%9P Deed in Pleading; but he ought to 


Fis Dich 
v ſkew, that the Grant was to him by 


Doed. Dyer 277 2 Cro.217» 
Peſendant Debt upon Bond to pertorm Cove- 
wt fhew ks nant In an Indenture; it the Deten- 
Deed upon Catit pleads performed , he 'ought to 
7-e38:93 P)- ſhow rhe Deed in Court; otherwiſe the 
*9rmiance ro a . o»1 S 
Mn mp £52 15 11] npon a General Demurrer, 
,459r 7 A tor - 15 Si tt: Rcl.20. 2 
ng7ts. In Debt upon Bond, Conditioned 
Bona no? #0. pot to aen Lands withour Licencs in 
ver ws \, riting. Delcndan leads, That he 
FT acence 1m Hd x 4 "FM on Woke 2h 
Writing, Plea, 1106 by Licence in Writing, witkout 
That be atien'd fO&wing cc. Writing in Court ; and 
&y Licence, ant 500U. 6 Co. 35. ©0701 0%F 
491 * os pleading the Grant of & Rever- 
In pleaamy hon, he ought to ſhew that Prwas by 
Grant of © 
Renierſion, mu Deed , otherwiſe 'tis ill ; but if he 
Brow "twas by alledzes Attornment to the Grant , it 
Deed. ſhall 'be intended to have been by 
Deed. 1 Cro.143. Dyer 174- 
ds Tenant in Dower, by Elegzr, and he 
Ywer and that comes to a poſſeſhion by the Act 
Elegit, xc. Of the Law, fhews not the Deed in 
Bews no Deed Court. 10 Co. 94. 1 Cro,209, 2 Cro. 70. 
:;n Conrt. 271. 


i ——, Modo & forma do not put the Day 


what is yut in NOT Place in Ifſue ; bur only the Matter 
ifize thercty, amd Subſtance of the Plea. 2 Rul. 


713, 


Whers 


a a eas ac wc 
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Where a Traverſe is with a Modo & Traverſe with 
forma, &c, that will puc the manner, © Modo & tor- 


as well as the Matter in Iilne , where "* 


the manner is material, as the Time, 
the Fact,and other Circumftances,whers 
they arg the eiF6& of the Liſue.2 Rol.705. 


Negative pregnans. In Treſpaſs the Negative prog.- 
Defendant juſtifies by Licence from nans. 
the Plaintiitts Son. Plaintiff replies, Þ: 5c Plaint:F. 
Duod non intravit per Licentiam ſuam, 

That is a Negative pregnant; for he 
ought totraverle the Licence by it felf, 772ver/e 
or the Encry by it ſelf. 2 Cro.57. 

A Negative pregnans tS, when two by the Defen. 
Matters are put in Iflue in one Pleazand 4ant + 
this makes the Plea to be naught ; 
becauſe the Plaintiff cannot tell in 
which of theſe Matters to joyn Ifſue, 
for the incertainty upon which of the 
Matcers the Defendant doth infiſt upon, 

Pratt. Rep.2209. 

Vide antea p. 94. 

Quod non habutur aliquodtale Recerdum, Nul tiel Re- 
this [nquibtion paſt mor. pred. ]. mody & cord; Inquiti- 
forma, &c. 1 Cro.104. Hut, 97. _ 

In an Action of Debt in the Com- 2*# 72 the 
mon Pleas, upon a Judgment in he [2r ane ING 
Kings Bench ; if the Detendant pleads/;; 4 & ng 
Nul tie] Record, he ſhall have a Certic- Nul tic! Re- 
rari out of the Chancery, and by cord. * 
Aliitimus the Record fthall be ſent into 
the Common Pleas. Dyer 3240. 1 Cro.zg T, 

5 0 
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Record ought A Record ought to be pleaded in: 
= P teaded tire, that is, the whole Record, and 
; not part of it with an (nt. alia) in re- 
ference to the Record ; and ſo ought 
a ſpecial Verdid& to find a Record ; 
for a Record cannot be taken by 
parcels. Pratt. Rep. 2.79. | 
Ye fe A Ry Ic hath been Bs be if a Record 
oleaded. in the ſame Court be pleaded , the 
other canhot reply Nut rel Record, but 
\. he may pray to ſee the Roll. Quere. 
Nolle proſequi Where there are divers liſues joyned 
_ = between the Plaintiff and Defendant, 
dies ave and the Plaintiff enters upon the Roll 
goyn'd. a Nolle proſequi, id eff, Non wult ulterins 
proſequi, that he will not proceed upon 
one or more of the liſues joyned, yet 
he may proceed to Tryal upon the 
reſt of the Iſſues. Pratt. Reg. 206. 
Treſpaſs a- In Treſpafs againſt Two, who plead 
; nero feveral Pleas, and at the Tryal both 
Verdit for Are found for the Plaintitt, and ſeveral 
both, and ſe- Damages , the Plaintiff may enter a 
veral Damages Nolle proſequi againſt one, and proceed 
1 Nolle pro- againft the other ; and ſo upon a De- 
= 497 murrer, or Iſſue 2nd Demurrer. 2 Len. 
; I77. Mo. 624. 1Cro.239. 243. 2 Cro. 
Is. 349. Vide Hob. 70. | | 
Non eſt aftum If upon a Sheriffs Bond, 8c. the 
#o a Sherifſs Defendant pleads the Statute 23 H. 
=" *0bG. he ought to plead the ſpecial 
7 ; Matter and conclude, 1/int wor. eſt 
fathum, &c. for he cannot _ 
on 


| 
þ 


| 
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Non eſt faltum generally. 7 E. 4. 5. | | 
Not Guilty is a good Plea upon an Non Cull' =pcr 
Aſſumpſit, if the Plaintiff do not du- #* Aflumphr. 
mur thereupon; and after a Verdict 
Judgment ſhall not be ſtaied, and the 
reaſon is becauſe Tort and Deceat 1s 
alledged. 23 Cro. 470. Noy. 56. | 
And ſo in Action of Debt for not Nen Cul! ;z 
paying of Tithes upon the Statute , 9% forTither. 
2 E. 6. Non Cul 1s a good Itfſue be- 
cauſe Tort is ſuppoſed : And fo upon 
all Statutes, which prohibit the doing 
any thing upon a penalty. 2 1ſt. 65 1. 
2 Rol. 683. 2 Cro. 621. 257. | 
When a clauſe of Non Ob/tante ſhall Non Obſtante, 
make the grant of the King good; rs _ 
when not, 4.Co. 34. Bozouns Calc. frac pies 
Reſolved, when the King by Com: the KingsGrazt, 
mon Law,cannotin any matiner make a 
Grant,there a Nox Ob/ante of the Com- 
mon Law will not make the Grant 
good, againſt the reaſon of the Com- 
mon Law, as a Grant of a Prote&ion 
in an Aflize or Quare Impedit, 
Bur when the King may lawfully 
make a Grant, there a Non Obftante 
ſupplies; as the King having made # 
Leaſe for years, Grants the Land, Nox 
Ob#tante, that it be in Leaſe for Life 
or years, 8c. but the Common Law 
requires, that he be 1o inſtructed, that 
he be not deceived. See the Book at 


large. 
| I 
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T have here added an excellent Ar: 
FUument, made by a preſent Learned 
Lawyer, concerning the Now Obfants 
in the Kings Grant, wherein are alſo 
other notable things. | 
The Argument Hill. 28 & 29 Car. 2. R. tot. . Thomas 
pox the Clauſe Harris Senior, and Thomas Harris Ju- 
Ni Obftante. nior, in Action ſur Caſe verſus Scipio 
Stukely ſur indebitat' Aſſumpſit pro 2051, 
pur deneirs receiv? a lonr uſe: Defend- 
ant pleads Non Aſſumpſit : Fury trove 
Spec werd” wherein they find, thar 
the King by his Letters Patents dated 
the 17 Aug. 12 Car.2. did conſtitute 
Fobn Halle and the Defendant Con- 
trollers of the Cuftoms in the Port of 
Exeter and the adjacent parts, Habend 
to Holle and Siukely quamdiu Nob” placu- 
erit, together withal Trees belonging to 
the ſaid Office,that Fohn Holle died with- 
in 7 years, That the Defendant S:ukely, 
from the Death of Hole to the exhi- 
biting of the preſent Bill, viz. 28 Nov. 
28. in the Execution of that Office 
hath continuec,and yet doth continue, 
and all thar time hath received Fees 
and Profits belonging to that Office, 
in all amounting to 100 /. . 
That 1 Miy27 Car 24. the King 
by his Letcers Patents did grant to the 
Plaintiffs the ſaid Office, Habendum & 
execrend” per ſe vel eor alt wel per ſufficiew 
Deputar' ſun, immediately from the 
| making 


GR _ 


oy ” —_—___ 
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making of the Grant; if the Office be 
yoid ; it not, then when it ſhall next 
become void, for and during the Lives 
of the Plaintitts, and the Survivor 
of them, together with all Fees there- 
unto belonging, and chat the Grant 
ſhall be good Non Ob/tante Stat. 15 R.2. 
i H. 4. 4 H.4. 13 H. 4. nothing to 
the queſtion, 31 F.6. 6 H.8. or any 
other Statute Matter or thing what- 
ſoever to the contrary, ſed utrum fuper 
rote Materia the Deferadanc Aſſumpſit 


ſuper ſe, &c. 


{Here followeth Atr. Pollexfen's Argu- 
went. a 


In this Caſe : | | 
. 1. Whether the Grant to the Plain- 
titfs of this Office, for their Lives and 
the longer liver of them, to be exe- 
cuted by them or their Deputy, bs 
vood in Law ? ; 
. 2.1f it ſhould be whether the Plains 
tiffs be thereby intituled apainſt the 
Detendant , to maintain this Action 
of Indebir? Aſumpſit agaiiilt the Nefen- 
Uant ? | Rot | 
' 3- If he can, whether upon this Ver: 
dict the Plaintitt can have Judgment ? 
]. Thac the Grant to the Plaincitfs is 
void, being contrary to the Stat.14 R.z. 
Cap. 1D. "That no Cuſtomer or Con- 
Q trvler 


The Queſtion 
pon the Non 
Obſt ante. 
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troler ſhall have Ships of his own, 
and that to eſchew as well the dam- 
age of the King's Cuſtoms, as the 


loſs of the Merchants repairing to the 


Port ; and that no Cuſtomer or Con- 


troller have any ſuch Office for term of ., 


Life, but only as long as ſhall pleaſe 
the King, notwithſtanding any Patent 
or Grant made to any to the con- 
trary. 

I7 R. 2. Cap. 5. That no, Control- 
ler ſhall have any Eſtate in his Office 
for Term of Life or Years, but that the 
ſaid Office, ſhall remain in the Kings 
Hands under Government of the 
Treaſurer for the time being ; and if 
any to the contrary, that they ſhall 
be void and of no Effcet. 

1 H. 4 13. Recites the Star. 17.R.2, 
and confirms it. 

31 H.6.5. confirms 17R.2. and that 
chis Office ſhall not be granted but by 


Warrant from the Treaſurer ſent into | 


the Chancery. | 
That this Patent is contrary to all 


theſe Statutes is clear ; bur then the ' 


Queſtion is, whether the Now ObF ante | 
in the Patent , ſhall and may by Law 
difpenſe wich theſe Poſitive and Afir- 
mative Statutes, and make the Grant | 
good notwithſtanding. | 


Herein | 


f 
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Herein I deſire to conſider of the 


Caſe as it would have been, if all 
thoſe Statutes had been mentioned in 
the Patent by expreſs words, Non Ob» 
ftante to every Statute. 

nd if fo, yet I conceive this Pa- 
tent had been void. 


I do admit and agree, that where- 71, rſo/urton 
ſoever a Statute is made, that doth of the queſtion, 


preſcribe and dire& a form for the 
King to act by, for the eaſe of the 
King , there what is thus propoſed, 


being deſigned for the Kings benefit, Szarures co bg 
the King. by a. Nox Obſtanie of this diſpenſed. 


Star. can diſpenſe with it. | 
| Therefore Stat. 9 Eg. ». directing 
the meeting of the Treaſurer, Judges 
and Barons upon Craſtis, Animar* 
for pricking Sheriifs, may be diſpenſed 
with by a Nox Obſtante , for it takes 
not- away the Kings power to make, 
but only dire&tsa form Dy.225. 1Cr.595 
_ Stat. 31 H. 6. ThatdireRs, that Con- 
troller of Cuſtoms ſhall not be' gran- 
ted, except there be a Warrant pro- 
duced in Chancery for it , may be 
diſpenſed with as to that part of it. 
Hob. 214. Hare and Leiſure, Dyer 

04 

NA where Statutes are not polſt- 
tively and dire&ly prohibitory , but 
only ſub modo under a forfeiture of ſuch 
a Penalty, there the King may dif- 
O 2 penls 
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Statute; pofie 
tive not to be 


aiſpenſcd. 
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penſe by a Now Obſtante, Caſe of 
Motiopolies. 11 Rep. 88. 

Buc where a Statute is expreſs and 
poſitive that ſuch a thing ſhall not be 
done, and that Statute made for the 
publick good of the Kingdom, in 
which not only the King , but the 
People alſo have a concern, a Nox 
Ob/tante cannot diſpenſe with that Sta- 
tute. 

And of that nature is this Statute, 
14 R. 2. Cap. 10. and the reſt of the 
Statute. Firſt, It is not direfting any 
form, or underany qualification. 

1. But is dire&, expreſs and poſitive, 
that no Patent of this Office ſhall be 
granted for Life , and that if any 
Patent be ſo granted, it ſhall be void 
and of no effect. h 

' 2, That theſe Statutes are made for 
the publick good, wherein both King 
and People have advantage. 

1. The Statue 14. R. 2. Cap.10. cx- 
preſſes, that to eſchew as well the dam- 
age of the King, as of the Mer- 
chant repairing to the Port, that Con- 
trollers ſhall not have Patents fac 
Lite. | 

Stat. 31 H.6. Caps. ſaith, that Peo- 
ple have obtained Grans for Life, to 
che great prejudice of che King and 
kis People. Eo: 
2. Nature 
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2. Nature of the Office and reaſon 
of theſe Statutes : The ancient Officers 
of the Cuſtoms were Cuſtomer and 
Cantroller, and in them was the man- 
agement of the Cuftoms; they of the 
ane hide gave accounts to the King of 
the Cuſtom of this Duty, and there- 
fore if they misbehave themſelves the 
King was prejudiced and deceived. 

Therefore 4 H. 4. ca. w0. they muſt 
be ſworn upon Oath to give true ac- 
count. : 

3 H.6. 3. Not to conceal Cuſtoms 
duly entred and paid, under fortei- 
ture of treble value. | 

11 H. 4. 2. Againſt their keeping 
Inns or Taverns. 

Thele provide againſt the miſchiefs 
by which the King was deceived. 
Other Satutes provide againſt the miſ- 
chief that the Subje&t ſuffered by the 
Officer. - ras 
And the Stat. 14. R.2.that the Officer 
ſhall not own or meddle with theFraiglit 
of Ships, and that as well to avoid the 
miſchief to the King as the Subject. 

To the King, thereby to favour or 
conuve at the Merchants that 
Fraighted his Ships, by permitting 
them to make Entries and Payments 
leſs than their duty. 
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To the Subje, by diſpatching ahd 
diſcharging theſe his own Cuſtomers, 
and delaying or denying others that 
were not, whereby many advantages 
are loſt. 

Stat. 11 H, 6. 15. EnaQs, that the 
Controller ſhall deliver the Merchant 
a Warrant under Seal , of the Mer- 
chandize ſhewed, without Fee and un- 
der a forfeiture. | 

And in truth much lyzth in the 

wer of the Officer , wherein the 

erchants are deeply concern'd; for 
he hath in his power not only to 
wrong the King, but alſo to exact up- 
on and poll the Merchant, if he pleaſ- 
eth. 

He is an Officer according to his 
Conſtitution, wherein the Trade of the 
Kingdom is very much concern'd, as 
well in his Skill and fitneſs, as his 
Honeſty and Integricy ; and that 1s 
the reaſon there have been ſo many 
Statutes made concerning rheſe Offices, 
that they ſhould be at will. Then, 
if ſo be that theſe Offices be of ſo 
publick concern, and that the Subjects 
have any ſuch intereſt or concern in 
them , then theſe Statutes cannot be 
diſpenſed with by Non ObFanre. 

Stat. 31 El.c. 6. Symony, That the 
perſon Symoniacally taking a Benefice, 
ſhall be a diſabled perſon in Law, to 
enjoy the ſame. Stat. 
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Stat. 6 E.6.,16. That Offices granted 
for mony, contrary to that Statute, 
ſhall be void. 

Heb. 75. The King againſt the Bi- 
ſhop of Norwich, that theſe Statutes 
cannot be diſpenſed with by a Non 
Obſtante. 

1 ff. 120. That theſe Statutes can- 
not be diſpenſed with by a Ns» 06- 
ſtante, as it may be it it were /ub modo, 
or under a penalty given to the King. 

5 Rep. 15. b. Sur le Stat. 15. Eliz.10. 

pur faiſan; Leaſes void, that are made 
contrary to thoſs Statutes, faith, 
That the King being the Head of 
the Weal-publick , cannot be an In- 
ſtrument to defeat the purview of an 
Ac of Parliament made pro bono pub- 
lico. 
4 Inf. 135. Reſolved by all the 
Judges that the Statute 13 R.2. c. 3. 
and the other Statute reſtraining the 
Juriſdiction of the Court of Admi- 
ralty, being Statutes wherein the Sub- 
jets of the Realm have intereſt, can- 
not be diſpenſed with by a Non Ob- 
ſtante. 

2 Roll. 179. That where a Statute 
concerns the benefic of a Subje&, ic 
cannot be dffpenſed with by a Nez 
Obſtante. 


G 4 2, By 


EEOC A GY 


Yoou—=_ 
Toe 
New Pornt. 


Rules in Pieading, 
2. By way of Admiflion, theſe Sta: 


Whether (Non tyres may be diſpenſed with by a 


Obſtante aliquo 


alio Statuto) 


will diſpenſe a 


Statute 01 Ex. 


preſly menti- 
oed, 


Tre Solution, 


Notwithtand- 
ing hath not 

the effeft of a 
Non Obſtante. 


Non Oftante , yet as this Caſe is, the 
firſt Stat. of 14. R. 3. 10. being omit- 
ted and not expreſly mentioned, whe- 
ther the general words Non Obſtante 
aliquo alio Statutc, 1t te diſpenſed with, 

It is not enough that the Grant do 
expreſs the Kings intent to be con- 
trary to the Statute , for then there 
would be no need of a New Obſtante 
at all-in any Cate. 

General words in the Kings Grant, 
as, Notwithſtanding any Law, Statute, 
Att , Matter or thing to the contrary. 
( Notwithſtanding ) will not have the 
effect of a Non Obſtante. | 

But thatthe King may not be deceiv- 
ed in his Grant, but know with what 
Statutes he doth diſpenſe, there muſt 
be expreſs mention mage of the Sta- 
tute, and the Non Obſtarte be by ex- 
preſs name. | 

3 Cro.515. Lord Darcy's Caſe,K.F.4. 
Granted to the Dean and Chapter of 
Pauls to be diſcharged of Purveyance. 

33 H. 8. thoſe Lands came to the 
Crown, and were granted to the Lord 


» 


. ” 


Darcy with all ſuch Priyiledges as the 
Pean_ and Chaprer of Pau!s enjoyed, 
Non Obſtante aliquo Statuto in contrar”: 
Adjudged, that theſc words, Aliquo Sta- 
#4r0, ſhould nor diſpenſe with the Sta- 

res euts 
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tute 27 H.8.c.24. but the Statute ought 
to have been expreſly mentioned: And 
in truth no man can undertake ta have 
all Statutes in his Head, and there will 
be many Surprizes if otherwiſe. 
| Dyer 352. Non obſt ante aliquo Statuto 
aftu wel reftriftione in contrarium edit 
& proviſ. intended. to diſpenſe with 
the Statute of Pluralities. But Adjudg'd 
contr”. | | 
Then if theſe General Words will 
not do it, a Diſpenſation with one Sta- 
fute is not a diſpenſation with another, 


' Non obſtante to the Statute of Confiy'- 


mation, is not a Non obſtante to the firſt 
Statute, | | 
3. Suppoſe all this againſt me, yet 
the Plaintiff cannot in this Caſe: main- 
tain this Action. Here is neither Con- 
tract nor Privity betwixt the Parties, 
but Tort and Wrong. He mult bring 
an Aflize againſt the Defendant, 
7. Web's Caſe, 8 Rep. 4.7. And that as 
well by the Common Law , as by the 
Stat. Weſt .2.c.25- And if not the whole, 
but parcel of the Profits, he ſhall have 
an Aflize for them : Comment 71903 that 
Stat. 412. He might alſo bring as 
Action of the Caſe: Can the ſam 
Fact be Right and Wrong ? | 


PT; 


Caſe per le Steward ae! Mannor 4-Count de See 
eainſt him that took upon him and 72's Caſe, 
exerciſed the Office, and took the *?-58. 


Profits; 
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Profits; and thereby hindred and de- 
prived him that had Right. 

But how can an /ndebirat* Aſumpſit 
lye, where Debt doth nor? 

He was Cuſtomer de Fafo, Anſwer- 
able to the King for what he took ; 
but for the Fees due for the Execution, 

Iscertainty, tis uncertain what Allowance he ſhall 
Forfetture. have. 

If a Difſeifor of a Mannor receive 
; the Rents of the Tenant, ſhall the Dit- 

ſeiſce have an Aion of Debt? 

ns 6 H. 4. 9.4. 2 Rol. Tit, Dett 597. 
Fhat if a man receive the Rents of 
my Tenants of his own Head, I can- 
not have Debt. (Slade's Caſe, 4 Co. 94. 
Contra Executory which tmpliesPro- 
miſe by Reputation.) How then can 
the Plaintiff maintain this Action a- 
gainſt one that Intrudes, and of his 
own head receives Fees , that if the 
Plaintiff had been in the Office, it had 
been due to him ? 

This of Fees is a worſe Caſe than 
that of Rent: For an Officer hath no 
righc to his Fees, but only by reaſon of 
Executing the Place; he cannot de- 
mand them of thoſe that ought to pay, 
unleſs he had Executed his Office: How 
fi then againſt a Stranger ? 

li Brown and London , 23 Car. 2. B. R. 
Wt | Tedebit' for Bill de Exchange, Mountney 
| || k 8& Royden. 
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4. If all this againſt me , Ne poer re- 

cover come ceſt Verdict eſt. 

Quzre the Judgment. 


Novel Aſſignment. To Aflign in one Novel Aſſign» 
Acre of Land in quodam Campo , ment in one 
without the Name of the Acre, — — 

o We - 
or Buttels, is not a good Novel Aſſgn-,,,. ,. = 
ment. Dyer 264. 2 Cro.594. 3 Cro. 355+ Are. 


p 
Vids antea p.109. 
Non-[uit, ſee before, p.64, 97,115 Nenſuir, 


Outlary. How and when it may be 0utlamg. 
pleaded, wide antea p.158. 

How to conclude the Plea upon it, 
wide antea pabid. 

See many good Cauſes of Error to 
Reverſe Outlaries in Touchſt.of Prec.151, 
Tit.Outlawries and Outlaws. 

Obſerve allo Uilary, after. 

And note, Thar the Court will not 0u:lawry mt ts 
Reverſe an Outlawry , although both # revered 6y 
the parties conſent to ir, except there © 
be Error aſſigned in the Outlawry ; 
for Matters of Record are not to be 
deſtroyed without iuthcient Cauſe; and 
it doth alſo concern the King, as well 
as the Parties. Pra&.Rep. 22.4. 

If one be bound unto F. S. in an 031;gation to 
Obligation of 2< /. to be paid unto 9, the Sol- 
7-D. it is naught, For to F. S. it can- pan m 
not be good , for the Obligor is nor 
bound 


©3/ 1g at 0, 
Solvendum 70 
ze Obirgor. 


Falſc L218 
78 Bonds. 


Oyer, plcading 


before 78 and 
after its 


ff Copy upon 
Oger 2759 d. 
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bound to pay him the 20 /. in which 
he is bound , the Solvendum being to 
'7.D. And to F. D. it cannot be good; 
for if he pay him not the 20 /, he 
cannot ſue for it, the Obligor being not 
bo.uud to him. Idem 221. 

Burt it 15 faid to be a good Bond in 
Law, wnerz the Solvendum is made to 
the Yoligor inſtead of the Obligee. 
1 Cro.77. Therefore Quere. 

Concerning Falſe Lacin in Obliga- 
tions, fce 2 Cro.146,190,309.3 Cro.896, 
Yelv.95, 105,225. 

If one be ſed upon an Obligation, 
he may pray Oyer of the Obligation, 
and is not bound to plead before Oyer ; 
yet he may _— without Oyer , if he 
pleaſe. See before p. 56. 

But if he do plead without Oyer, he 
cannot after his pleading waive his 
Flea, and demand Oyer of it; and by 
the Practice of the Court he is to have 
x Copy (as well as Sight and Reading) 
upon Oyer prayed. Pratt.Reg.225. 


The Plaint is the Cauſe which the 
Plaintiff doth expreſs in the Writ , for 
which he doth complain to the King, 
and for remedy thereof deſires the 
King? Writ; and in the Declaration 
the Plaintiff doth more at large expreſs 
the fame Matter unto the Court where 
he brings his Action. —_— 

| | N 
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In an Acion of Debt upon a Proceſs «pen 

Recovery , 'tis not neceſſary to recite rs. 

the whole Record; but only Breviter, * 94- 

Quod recuperaſſet, &c. per quod Actio ac- 

crevit; and 1o in all Caſes where the 

Record is only Conveyance to the 

Action. 1 Inſt. 393. 2 Cre. 567. Plow. 

6 5.7elwv.1 6: | | 
In pleading Proceſs in an Inferiour _ ona 

Court, you ought to ſhew the Autho-/7%% 07: 

rity by which che Court is held, and 

the Juriſdiction thereof by Patent or 

Preſcription, otherwiſe it is yl, and the 

Proceſs void. $ Co.133.; 1 Cro.46. 2 Gro. 

F 3Þo | | | 
pr pleading the Proceſs of a Caurt; 7» # Conre, 
not of Record, you muſt ſhew the 7 9 Record, 

whole at large ; for the whok is tra- 
verſable, and if any part be defeive, 
the Officer may no: juſtifies 2 Co.24. | 
' After the Defendant hath filed Baif ** Procederiis 
in this Court, a Procedendo ought not © 
to be granted , much leſs after fue is 
joyn'd in the Cauſe. Pratt. Reg. 259; 
Paſch.27 Car.B.R. | | 
A Prohibition doth lye in a!l Cauſes Prohibition , 
where a Habeas Corpus doth lys, and ®**7* it 4a 
as well concerning a man's Eſtate , as ?* 
his Perſon. Pratt.Reg.225. _ 
See many 'Special Cauſes of Prohi- 
bition in Pra&. Reg.227,2.4 8,229, 230, 
2JZl,& 305. 


And 
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To the Court And note it is there faid, That the 

ef 4imiral?5. Defendant in the Court of Admiralcy 
may have a Prohibition to that Court 

after he hath pleaded there, although 

_ »g The cannot have it to'an Inferior Court 
atter hs hach pleaded ; and the Reaſon 
is, becauſe the Court of Admiralty 
doth draw the Matter ad aliud examen, 
ro try it by the Civil Law ; but the 
Intertour Court doth proceed accord- 
ing to the Common Law, and ſo doth 
not draw the Matter in queſtion ad 
aliud Examen. Prat&.Reg.230. 

Proteftando Proteſtando ſometimes is advantagi- 

«dvantagio, O15, although the Plea be found againſt 
him that took the Proteltacion. In, 
I 26.4- 

Fide antea p.70. 


Genera! Prr- | He that will take the benefit of a. 

don how 8 General Pardon, ought to plead the 

be pleaded, Statute by which the General Pardon 
was granted, that the Court may judge 
whecher his Ottence be pardoned, or 
not.. Pra&.Reg.24.7. | 

Pardon for A Pardon for Treaſon cannot be 

Treaſon, hw leaded until the Priſoner be charged 

zo be pleaded. 


with the Indictment for the Ottence 
commirrted. Idem 252. | 
Penalty of an This Court will not give the-penalty 
Oblization for- of . an Obligacion - tro the Obligee , 
Janus. which was only made to perform the 
Covenants of an Indenture : For the 
Ovligee may be bur little dammifiet 'y 
the 
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the Breach. IJdem 247. 21 Car. in B: | 


Reg. 

The Plaintiff's Pledges, that he ſhall P/:ages, when 
proſecute his Suit, may be entred/ at #9 &+ enrrea. 
any time pending the Suit; for it is 
now but a formal thing. 1dem 252. 

But i is ſaid, That in Aion brought p1;4ge: for an 
by an Attorny of the Common Pleas Arrorny of the 
by Bill, there ought to be Pledges of Common Pleas. 
Proſecuting at the end of his Bill, other- 
wile 'tis Error , and Judgment ſhall be 
reverſed after Verdict for default there- 
of: For it is thought to be ſubſtance 
by Dy.28s. Hut.g2. and I Cre. 92. But 
£Quzre how, for they are but the Com- 
mon Pledges. 

If an Infant be Plaintiff, he need wo Pledges by 
or no Pledges on his Count. 1 Cre, 1»f9rs. 

I61. 

But in Replevin, if Pledges be not pages in 
found upon the Plaint , *cis faid to be Replevin. 
Error. Idem 59 4. TS 

Plenarty for {ix Months is no Bar Plenarty, where 
againſt che King; yer ?is ſaid to be fo = - _w_ an 
againſt the Queen , and againſt any *""* 
Common Perſon. 2 In/f.138. 22 H.6. 

27. 38 E4.3.4. And Inſticurion 1s there 
{aid to be.a good Plenarty. 


See moreof thisin Survey of the Law, 
and Touchſt. of Preced. Tit. Quare 
Impedit. | 


Payment 
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Payment of Payment of Mony before the Day 


buy "wh of payment appointed , is in Law 4 
payment at the Day ; for 'tis no pre- 
judice to pay Mony before time. Prat, 

| Reg.p.258. | 

Payment with- . In an Action of Debt brotight for 

& Deed. Rent due upon an Indenture of 'demiſe 


of Lands ; the Defendant may plead 
paymient without Deced,and *tis a good 
Plea in Bar; becauſe the Leſlee cannot 
compel the Leiſor to make him any 
Diſcharge by Deed or Writirig upon 
payment of the Rent. Iderm 255 | 
Tender before Where the Defendant did tender 
Aztion, and ynto the Plaintiff the Menies(for which 
Refuſal, the Adtion is afterwards brought a- 
gainit him ) before the Action was 
brought, . and the Plaintiff refuſerl 
them; and notwithftanding ſues the 
; Defendant ; the Court will (upon mao- 
n Joy tion and proof of this Tender) order 
— #1379 the Mony to be -brought into Court, 
: and will ftay the Plaintiffs proceed- 
ings. For the Court will not encou- 
rage Men to be Vexatious.. Idem 249. 
Trin.23 Car.B.R. Vide poſteg. 

E Vide antea Uncore priſt, Þ.92, 
nei, If the Attorny for the Plaintiff do 
promiſing an» t&}] the Defendants Attorny , That he 
ther to tay 1s Content to ſtay for a Plea till ſych a 
for a Ta, 545 time, and yet doth in the mean time 
ger enters enter Judgment for want of a Plea ; 
Judgments. this is not fair Practice ; Bur it = 

6 
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be made appear to the Court , the 

Court will vacate the Judgment, and 

force him to accept of a Plea. Pract. 
Keg.260. | 

A Priviledged perſon . ſhall not be Priziledge 
allowed his Priviledge upon a Motion ”*/ te plead: 
to the Court ; but he muſt appear and © 
plead his Priviledge, and upon his 
Pleading he ſhall be allowed. dem 
p.263. | | | 

The Prayer of Priviledge is not —_— of Pris 
properly a Plea. Idem 2.65. dons ig 

One cannot preſcribe to have two p,!ſeriprion 
ſeveral Ways by one joynt Preſcrip- for :wo Ways, 
tion ; but he muſt make ſeveral Pre. ww #o be 
{criptions for them. Idem 265. Sn - 

In pleading, a man ought to ſhew Pleaa'rg 2 
from what place, and to what place the ;” - = 
Way is; for it muſt be in a place cer-! n 
tain, and what manner of Way it is, 

Foot, or Horſe, or Cart-Way , other- 
wile 'tis incertain and ill. 1 FF. 56. 
Yelw.164. 

A thing which is proved to have A terpore quo 
been and continued for ſo long time memoria homi- 
as any one living can remember , um non cx- 
ſhall be preſumed to have been beyond res _—_— 
the Memory of Man, and will be ac- ** TO 
counted a good Preſcription , becauſe 
the contrary cannot be proved. Pratt. 


- 
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Poſſeſfon plead® Poſſeſſion. In Treſpaſs and Aſſault, 
«4, and ſht93 the Defendant ſays, he was poſſeſſed of 
«oa a Houſe (and ſhews not how) Et molit” 
manus impoſuit ad extraponend! Quer* e 
Domo,&c. This is a good Juſtification ; 
Becauſe the poſſeſſion is an inducement 
to the Plea , and he need not ſhew, 
how, or for what he is then poſlelſt, 
I Cro.138. | 
Proteftion, *c. A Proteftion directed to the Sheriff, 
pleaded, and That he ſhall not Arreſt a man, is ſaid 
=—— 1 fe tobe Illegal and void; and ſuch a Pro- 
eu teftion hath been diſallowed, and the 
Sheriff amerced for ſtaying upon ſuch 
Protection. 2 Inf. 56. Raſt. 335. Vide 
Fitzh.N.B.28,29,30. Vide infra.\F 

In every Action, or Plea real or 
mixt, againſt Two, &c. a Prote&tion 
caſt for the one, doth put the Plea 
without Day for all , as in Debt, &c. 
9 E.z.ProtetF.85,81. 

A Protection cannot be caſt , but 
when the party hath a Day in Court; 
and when, if he made default,it ſhould 
ſave his default,8&c. 46 FH.22. 

In Appeals of Felony and Mayhem, 
Pcoted&tions are not allowed by Com- 
mon Law; ſo it is where the King is 
Sole party;and Protections in perſonal 
Acions are expreſly ouſted by Ads of 
Parliament. Bra#./ib.5.1 39,0. 


In 
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In a Writ of Dower Unde nil 
babet , in a Quare Impedit or Aſſize of 
Darrein Preſentment, in Af]. of Novel 
Diſſeiſin,in a Qu non admiſit,&c. no Pro- 
tection is allowable. 

By Aktof Parliament, 'tis not allow- 
able in Attaint, nor in an Adtion a- 
gainſt a Gaoler for an Eſcape, nor in 
Pleas of Treſpaſs, or other Contract 
made, &c. after the Date of the ſame 
Proteftion. 23 H.8. ca. 3. 7 H. 4. 4. 
12 R.2.16. | 

Note, In Judicial Writs which are in 
nature of Actions, where a party hath 
day to appear, there a Protection doth 
lye, as in Writs of Scire facias upon 
Recoveries, Fines, Judgments, &c. 1o it 
is in a Quid jars clamat, &c. Butin 
Writs of Execution , as Habere fae?, 
Seiſmam, Elegit, Execution upon a Sta- 
tute, Cap' ad Satifac', Fieri fac; here 
no Prote&tion can be caſt tor the De- 
fendant. 143 E.3.Prote&F.72. 

No Writ of Protection can be al- 
lowed , unleſs it be under the Great 
Seal, and it is directed generally. 2 Ce. 
fo. 17. Lane's Caſe, 8 Co. f0.68. Trallop's 
Caſe. 35 H.6.2. 

&# The Courts of Juſtice are to allow 
or diſallow of the Protection,&c.(be 
they Courts of Record,or not) and 
not the Sheritf,or any ether Officer: 

43 E.3-Prote4.96. 

| P 2 Albgis 


Queett eadem, 
Where Defen- 
aant juſtifies 
by Warrant. 


Wheve not 
neceſſary in the 


Juſtification, 


Recoveries, 
how to be 
pleaded, 


Record. 


R oferonce 


Rules in Pleading. 


Albeit Queen Elizaberh maintain'd 
many Wars, ſhe granted few or no 
Protections; and her Reaſon was, That 
He was no fit Subjetf to be employed in 
her Service , that was ſubject} to other 
mens Aftions , left ſhe might be thought 
ro delay Fuſtice. Co.Lit.1 3 1b. 

See the Abridgment 135, 136, 137 


135,139. 


Treſpaſs in Loudon; Defendant Ju- 
ſtifies by a Warrant, in the County of 
Norfolk, Que eft eadem Tranſgr\,&c. and 
Traverſech , That he is Guilty in Lon- 
don, Vel alibi extra Cow! Norf. and 
good. 2 Cro.372. | 

If the Defendant in Treſpaſs Juſti- 
fie the ſame day and place, *tis not 
neceſſary to ſay, Que eft eagem, &c. 
1 Bulſtr. 13%. Kelw. 27, 29, 21 H.7. 


| > , A 

Where the Concluſion ſhall be, Que 
eft eadem Tranſgr', &c. 1ee Latch 236, 
475476. Vide Kitchin 236.b. 


Recoveries : See how to plead Reco- 
veries. Plow.65.b. 
Vide antea p.22 3,224 
A Record ought to be pleaded en- 


tire,8&c. vide antea P.54,190. 


Reference, vide antes P.156, 159. 


Plea, 


CO- 


z[1- 


2, 


Rules in Pleading. 


Plea, That the Plaintiff 22 Febr. Releaſe, 
70 Car. releaſed all Actions, &c. The 
Plaintiff demands Oyer of Releaſe, and 
it was of all Actions before 14. Fan. 
and ſo 'twas no Releaſe to the Day of 
the Releaſe. 1 Cro.4.2 7. 

If the Sheriff in return of a Reſcue g,,. t.s i 
mention no place where the Reſcue be Retorn'd by 
was made, tis-ill; yet if it be not Infra #he Sheriff 
Ballivam meam , if it appears to be 
within the County where the Proceſs 
was awarded, 'tis good. Yelv.s 1. 

Repleader after a Verdict and Judg- Repleader, 
ment in the Common Pleas,is removed ere #0 be 
by Error into the Kings Bench ; mg. "w_ 
the Ifſue is not well joyn'd, there ſhall "Tt 
be no Repleader , but the Judgment 
ſhall be reverſed. 1 Cre.4.94- 

Vide antea p.124.4135. 

A Retraxit 1s a Bar of all other Acti- Rerraxit. 
ons of like, or inferiour nature, uz 
ſemel Aftionem renunciavit amplius repe- 
zere nou potreſd, Put regularly a Non- 
ſit is not ſo , but that he may com- 
mence an Action of like Nature, &c. 
See 8 Co.fo.58. and Co.Lit.139.a. 

In pleading the Grant of a Rever- | 6p 
ſ1 he to ſhew, that it was by *,7 2 

10N, YOu Oug I > D7 the Graus 
Deed or Fine; otherwiſe 'tis ill. x Cr. thereof. 
143. Dyer 174- 

But quare, if Attornment be alledg- 

ed, whether it ſhall not be i1- 
tended, | 
P 3 LI 


R ever/ion . 


» 
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Revocation of 


4s Warrant of 


Attorny. 


Recital and 
Mi recital 
of 8 Statutes 


Statute-Staple, 


Rales in Pleading. 

If an Attorny appear for his Clierits 
and accept of a Declaration, the Cli- 
ent cannot revoke his Warrant of 
Attorny with an intent to ſtay the 
Plaintiffs proceedings. Pra. Regiſt. 


292. 

If a Statute be miſrecited in plead- 
ing a Matter,which goes to the Ground 
of the Action which is brought upon 
the Statute, it is not helped after Ver- 
dict by the Statute of Feofazls; but if 
it be mif-recited only in a Circumſtan- 
tial Matter, and which goes not to the 
Ground of the Action, it is helped, 
being Form, and not Subſtance. Idem 
296: 


Statute-Staple : Tn pleading thereof , 


&c. hew to be you ought to lay, Quod per [criptum 


pleaded. 


Traverſe 3 


ſuum ObP ſecundum formam Statut' coram 
(naming them) conceſſit ſe teneri (&c.) 
in (&c.) ſolvend” (&c.) Er ft deficerit 
wvoluit & conceſſut per idem [criprum, Quod 
incurrerct ſuper ſe Hered' & Executor' 
pena in Statut? Stapal', &c. otherwile "tis 
1. 1 Cr0.362: 


Traverſe: A thing which is only In- 


where needful, Aucement , and not Subſtance of the 


where not. 


Plea; muſt not be traverſed. 1 Cro. 
64. 


Bue 


mp —ﬀ 


Rules in Pleading. 215 


But a Traverſe ought to have an Traverſe muſt 
Inducement, to make it relate to the #-ve #1 1n- 
foregoing Matter, or elſe it is not good ducement, 
and formal. Pra&#.Reg.218. 

There ſhall not be a Traverſe upon 7-aveſe upon 
a Traverſe , where the firſt Traverſe Traverſe,where 
is Material ; but if it be not Material, £49996, and 
there you may traverſe the Induce- 7 7 
ment to it; but when the Title is tra- 
verſed, there you ought to maintain 
the Title, and not to traverſe the In- 
ducement. I Cro. 105. Hui. 79. Heb. 


104- 
ir a Defendant plead a Releaſe, he Releaſe plead- 

muſt traverſe all Treſpaſles after ; if a <4. 

Feotfment, all Treſpailes before ; if a =" 

Leaſe, or Licence for a time, then all £icence» 

Treſpaſles before and after. Hob. 104 

Digby & Fitzherbert. 

It in pleading one ſay, That ſuch a Term ; what 
Term he recovered Judgment , 8c. /'9% *-ve Re 
wichout naming any Day , it ſhall be oft day "= 
intended the firſt Day of the Term ;* n 
that is, the Eſſoin-Day , which 1s the 
Firſt. Prad.Reg.325. 

But by the Statute 29 Car. 2. they 
ſhall be accounted from the Day they 
were Signed. 

The Four Days of the Term are, 

1. Of Eſloin, Fade 
and 
2. Exception, : 4. Return. 


P 4 See 


ee aa an rn en 


Rules in Pleading. 


See 1 Cro, To2. 2 Cro. 384. Dy. 36 1. 
PraGt.Reg.325. | | 
But this Rule may hold to other 
things. | 
Tender of Rent, Tender of Rent to ſave the Forfeiture 
ro ſave the of a Leaſe ought to be of the whole 
> 4%" pg Rent then due, without deduction cf 
es Taxes, or Payments. Idem 327. 
Vide antea p.2.08, 
Treſpaſs ; Vi It one bring a meer Action upon 
& armis muſt the Caſe, he may declare, omitting 
not be omittes the words Vi & arms ; but if the A- 
——_— &ion be a bare Action of Treſpaſs, 
there Yi & armis muſt not be omitted ; 
for it implies a breach of the Peace. 
Pradt.Reg.32 3. | 
Tf it bein the Writ, and not in the 
Count, *tis Errour. 1 Cr0.4.07. 
Concluſſom of For the Concluſion of this Plea, fee 


the Plea in  Kitch.t 1 9,220. 

th Where it ſhall be Que eſt eadem, ſee 
Latch.23654.7 544.7 6. 

Traverſe of _ In every Tranfitory Action, if the 


Time and * Defendant juſtitie by Special Plea in 
Place, wv, another County , and agree in time, 
*nd w987e. he muſt Traverſe the place : But if he 
Juſtife at another place in the ſame 
County, there needs no Traverſe ; but 
conclade Que et eadem, &c. 1 Cro.226: 
3 Cro.667. 2 Rol.264. | 
Vide antea, Tuſtification,p. 128, 


Tiis 


Rules in Pleading. 217 
The Pannel upon Tales ought to be Takes ; how - 
Return'd thus : Nomina Fur de now *”* Pann 
impoſit ſecundum formam Statut', &c. = by "_ 
otherwiſe *tis Error. Telv 2 14. is 
The Coroner who returns the Venire He who veturne 
fac', ought to return the Tales. Dyer 24. the Venue, 
2 76.C. | |  ovght to returm 
See 1 Inſt.158. M6.356. 3 Cro.894. on 
Ifue; Whether ſuch an Order of Toy 5 Wes 
Chancery, or not, ſhall bs Tried by the —- 
Country. Yelv.22.4. ; I 
pt moegge þ 4 * ...- Cery, or not. 
The Time of Inrolment of a Deed The time of 
15 Triable by the Country. 4 Co.71. AInrobnem of 
Knight, or no Knight, how to be * —_— 
Tried, ſee Yelv.34. | _ or 218 
Bur if it be pleaded , That ſuch a Sheriff by the 
one is not Sheriff; and Rep!”, That he Kings Letters 
was made Sheriff by the Kings Letters P«tens. 


Parents, prout patet de Record” ; Rejond” 


Nal tie Record ; it ſhall be Tried by 
the Record, and not by the Country. 
I Cr0.4%1. Y | 


Vi & Armis. Vide antea p. Vi & P'S. 

One cannot do a thing Vi & armis Where an Att 
& contra Pacem , Where the Land is « done by the 
his own. Het. 74. 1 Cro. 377. 2 Rol. lager 4 818 
G . Land. 


g Actions UPOry the Caſe 5 for Mil- For Miſ-doing, 
doing or Ill-doing , may be V: & lacing, aud 
armis, or for Diiturbance in an Office ; Negligence. 
but for Negligence , or not Doings, it 
nut not be 1o. 9 Co.50. | 
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In ten for 
Difruroame 2 Seat in the Church, if the Writ 
in the Church, Vi & arms, *tis ill. Rol. x 39. ” 
So if Vi & arms is in the Writ, and 
not in the Count in Treſpaſs,'tis Error. 
1 Cr0.4.07. 
Videlicet ; ifs The word [/idelicet] is uſed to ex- 
j. hy fo ex- plain the foregoing Words in a Deed, 
_ 7485 or other Writing ; and if the Words 
| which the Yidelicee does uſher in , be 
_— to the preceding words, they 
are void. Pradt.Reg.353. 
Bb oſcerets So if it be ufed to aſcertain the 
Tim, &c, Time, where the Time is not mate- 
| rial, and is made contrary to the Pre- 
miſſes, is void. S2e. Latch 200, 299. 
2 Cro.g7, 42.8, 618. 2 Len.lo2. I Cre: 
28 


Rules in Pleading. 


Scilicet. And ſo ?*tis of the word Scilicer. 
See Nelv.g3, i82. 2 Cro. 96, 152, 662. 
3 Cro.766.contr. 

Venire ubicun- If upon the awarding a Yenire upon 

que in the Rel, the- Roll it be retornabls Ubicunque , 

ang omittes 1d the Writ is made Coram nobs » 


_ omitting Ubicunque, us ill. Yelverion 
60. : 
No Venire A YVemre ſhall not be from a Ward 


from aWard. of a City ; for that is as a Hundred 
4 in a County. 1 Cro. 165. 2 Cro. 308 
3 Cre.260. 
See 2 Cr0.2.22. contr.. 


The 


Alfo in an Attion for Diſturbing 


-_ 


| Rules in Pleading. LIg | 


ing The Yenire ſhall not be of a larger Ne larger in 
- be | precin& than the Plaintiff counts of rein? 5han 
| in his Declaration; as if the Narr? be *le Count. 
ind apud A. in Com B. and the Venire is, 
ror. |» de Vill & Paroch? de A-tis ill. Yelv.104. | 
2 Cro.586. ] 
ex- | In an Action for Words, If the De- Upen - Jufti- 
ed, | fendant Juſtifies, the Yerire ſhall be far of 
rds | where the Juſtification is, and nor #774: how rhe 


be | where the Words ar faid to be ſpoken. Tis In 


ey Yelv.4.9. 2 Cro.g.z. 

When a Yenre ſhall be from two veaire froms 
the Vills, See 2 Cro. 599. Nelv. 26, 182, 'wo Vills 
te- I 87. | 
re- See much concerning Venue and 
9. Venire in Pratt. Reg. pag. 328,329,330, 


ro | 3313332133 33334- 
| See alſo much good Learning con- 


-eft. | Ccerning the ſame, in the Book called 
2 Trials per Pais,f0.24,38,50,64,7 5,8. 
If a Jury find che Iffue , and ſome rerd;# fnds 

W Material thing after, ?cis idle and void. be Ifue, and 
ie, 1 Cr0.76,130,212. Hob.5 4. | ſomething elſe. 
”" If Treſpaſs be in one Acre of Land, ,,,-,: ;, 
4018 and the Verdict, That the Defendant 17." rerdia 

is Guilty in dimid? Acr? infraſcript?, "tis in dimid* Acc* 
rd | good in Treſpaſs; but otherwiſe in infraſcripr. 
2d | Eje&tment. Telv.114,228. 
# | A Verdi that is found againſt a rr di& agrinft 


Record, is void ; for the Record is of - Record. 
greater Credit, Praf.Reg.3 34 


See 


—_—— = 
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Ferdif, and 


Repleader, 


Ferd:@ found 
Modo & for. 


4s 


Parinnte be. 
z#ween the 
Matter and 
Manngr. 


Uſes evaded, 


how, &-c. 


U/urys 


Rules in Pleading. 


See the Scatiite of Feofails, for 
aiding Defects after Verdi&, as where 
no lilac is joyn'd, and yet a Verdict ; 
and here *tis ſaid mult Le a Repicader. 
Jdem 338. | 

If in Treſpaſs, the VerJi& find the 
Tenure in Subſtance, though not Mcdo 
&- forma, *tis good; but oth-wiſe in 
Replevin. Nelv. 145. 9 Co. 36. 5; Crs. 
799. BS. 

s much about Verdidcts, Praci.Reg. 


334+335-336-337»338,3395340- 
See Trials per Pais 164, 19,0. 


If there do appear to be a material 

Variance between the Matter pleaded, 
and the manner of the pleading it, the 
Plea is not good. Prat.Reg.3 4.2. 
An Uſe and a Truſt were all one 
at the Common Law,and did both reſt 
in Privity ; but are now diſtinguiſh'd 
by the Statute 297 H. 8. And the way 
of making Conveyances by way of 
Truſt, was invented to evade the Sta- 
tute of Ules. Idem 327,340. 

Uſury, wide antea P.32. 

In pleading the Statute in Avoid- 
ance of a Bond, tor payment or per- 
formance of an Ulſurious Contract, 
you muſt ſhew Qzo0d corrupte agreatum 

uit, otherwiſe *ewill not be good. See 
i Cro,501. 2 Cro.5086, 


If 


Rules in Pleadling. 22x 
Tf Outlawry be pleaded in Dif- U!/-wry 
| ability of the perſon of the Plaintiff, 2/244, and 
| the Defendant ought to ſhew the Re- \— roms " 
| cord thereof preſently, ſub pede Sigill, 
» unleſs it be in the ſame Court ; but 
Ul | If it be pleaded in Bar, he ſhall have 
a Day to bring in the Record. 1 /f. 
128. 

In Debt upon Contra ; Defen- 
ep. dant pleaded Outlawry after Impar- 

lance. Plaintiff replied, Nul tie] Re- Nul ticl Re. 

cord, and at the Day the Defendant CES 

failed therein, and Judgment final was Foal 

given. I Cro.555. 2 Cro.4.48. 


= But if the Outlawry had been Re- 
"We verſed after the Plea, 'tis otherwiſe. 

For in Debt upon Bond, the Defen- 
_ dant pleaded Outlawry in Bar. The _ 
ſt Plaintiff replied, Nut tiel Record , and Nel ©! Re 
74 Day given ; and in the mean time the pg” 
y Plaintiff reverſed the Outlawry , and guter. 


of thereby it became Nul tiel Record ab 
mnitio , and the Rep” was good not- 
withſtanding, ic being pleaded in Bar, 
and true at the time of pleading 
I. thereof; and the Defendant brought 

not in the Record by reaſon of the 
| Reverſal; Judgment final was not gi- 
? 3) ven, but a Reſpondes Ouſter. Yely. 36. 
& Co. 142. Dyer 228. 1 Brownl. $73. 
3 Cro.566. 2 Cro.484- 3 Cro.270. 


In 


222 Rules in Pleading. 


Weſte in Half Tn Waſte againſt a Tenant for Half | 
an Acre, a Year, it ſhall be ſaid, That he holds | 


ad Terminum Annorum,and ?ctis the Form. 
x Cr0.4.30. 


Way. Way; How to be pleaded and ſet out, { 


Vide antea P.209. 
Tirds unceys. Words which are in themſelves un- 
zain, may be Certain, may nevertheleſs be made 
mad certain. Certain by ſubſequent Words. Pra. 
Reg. 350. 


Te ſamWirds The different placing of the ſame 


differenly Words, may cauſe them to have a 
placed, alters different ſenſe or conſtrution:. Idem 
the ſenſe. FI 


Simul. & "The Word S:;mul is not a word Co- 


Simul cum. Ppulative, when 'tis joyned with the 
Word [Er]; but Simul cum are words | 
Copulative. Idem 352. 

Ambignous Words ambiguous ought to receive 


Words, ow fach a Conſtruction, as may make 
46 be conſtrued. them ſtand with Law and Equity. [dem 
Whrds abbre- " Word which is abbreviated, or 
wviated witheat Written ſhort without a Daſh, is not 
# Daſh. good ; for the Daſh is the diſtinction; 
1d.351. 
See before, p.29,55,56. 
And ebſerve atter. 


C— 
NE Er 
er EE renee 


* Bars to Afions.” 
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CHAP. VL. 


Concerning Bars to Adtions of Ac- 
count, &c. 


Very Plea muſt be pleaded either 
in Bar tothe Adion brought, or 
in Abatement of the Writ upon which 
the Action is brought, &c. Vide antes 
« 97. 
: Some Bars are to a Common intent, Bar to « Core 
and ſome to a Special. See Touch.Prec, 99% 1a. 
68,69,70,71. 
Vil antea P. 59S. 
Some Bars are pro tempore, and ſome 82 pro tex 
perpetual. See Touch. Prec. us ſupr, pore, &c. 
Vide antes p. ibid. 


For the Bars to Aﬀions, takes the Rules 
and Dire&ions following. 


A Recovery in a perional Aion, Recovery 
1s a Bar in all other Perſonal Actions pleaded in Bay 
touching the ſame Matter ; Thar is to '9 Perſonal 
ſay, Attiony 

It is a good Plea in Bar to a Per- 
ſonal Action brought againſt the De- 
fendant to ſay, "That the Plaintiff did 
formerly bring an Action againſt him 
for the ſame Matter, and did recover 
againſt him ; And therefore he yy 
the 


Recovery 
Faded. 


Replication 


allow; the Bar. 


EPbex the Bav 
8uſwers not the 
Declaration, 


peod. 21 Car. B.R. 


Bars to Ations. 


the Judgment of the Court, Whether 
he ſhall be permicted to proceed in 
his Second Action. Prad. Reg. p. 4.0. 
Hil.21 Car.B. R. 


So in an Aftion brought, to recover 
a thing from another, if a Recovery 
have been thereupon had by the Plain- 
tiff, the Defendant may plead this Re- 
covery. in Bar of a Second Adtion 
brought againſt him for the ſame 
thing. 1dem 40. 21 Car.B.R. 


If the Plaintiff do reply to the De- 
fendants Plea in Bar ; this Replication 
is a Confeſſion in Law, That the Plea 
in Bar is a good Plea, although the 
Plea be not good: For the Plaintiff 
hath ſlipp'd his advantage of Demur- 
ring to the Defendant's Inſufficient 
Plea, by Replying unto it. Ide p. eod. 
23 Car.B.R. 


A Plea in Bar, which doth not give 
a full Anſwer co all the material Mat- 
ter which is contained in the Plaintiffs 
Declaration, is not a good Plea. Idems 


De- | 


the þ 


1T- | 


Fer 


Bars #0 Ations. 


For Bar in Account. 


Some Pleas are in Bar of the Ac- 
count, and ſome in Diſcharge befors 
Auditors; and ſome Pleas will be al- 
lowed before Audicors, that will not 
be allowed in Bar of' the Account. 

As to the Account , the Defendant Accounr. 
may plead, Ne unques ſoz Receiver ou _ unques fon 
Bailiffe pur Account render. OY 

Or that he was ſued for the ſame 
Cauſe, and Adjudged to Account ; and 
Error brought upon the firſt Judgment 
in another Court where *tis depend- 
ing, and the like. Dyer 21. 11 Co. 8.' 
g Edgfo. | 

As to his Diſcharge before Auditors, 
he may plead (if he benor a Receiver) I a+ 
He was Robb'd, or his Disburſments: —_— "a 
Or, that he hath fully Accounted with x,y, 4ccomntes, 
the Plaincitf himſelf,or the like. 4 Co.84. 

5 Ed.4.5. ; 
And if a New Afton of Debt be 


Error dapend- 


brought for the Arrearages brought 


againſt the Bayliff or Receiver, (as it 
may be ) the Defendant may plead 
Nil debet, or Wage his Law, 6 Co. 53, Nil dcher. 
Stat.5 H.q.ca.8. 
But for a further knqawledge of the 
Bar in Account, ſee the Survey of the 
Law by Gliſſon and. Gu!ſon, under the 
Title A:c.nnt.Se2 alſo Townſerd's Tables. 
We... Fog 


Bars to Aft ions. 


' For the Plea io Bar in Caſe, and Af(- 
ſumpſit, &C. 


Not Guilty in In an Action of Non Feaſance, Not 
Non feafance, Guilty is no Plea, for they are two 
Negatives, which cannot make an 
Iſſue , more than two Affirmatives, 
I Cro. 569. 32 H. 6. 13. Sec below * 


Nuſance. For the pleading about a Nulance. 
Sec I Cro. 285. Yelv. 210, 215, 225- 
Bailment. For thoſe about Bailment of Goods, 


Bro. Sei. 82, 198, 405. Yelv, 22. 
Leon. 267. 
For thoſe about Suits in Law. 1 Cro. 


$95, 913,914 
About doing, Not-doing and Mit- 


\uits in Law. 


Not-doing and 


M:j doing. doing in other Caſes, See Þro. Sect: 
382. See above * 
Diſturbance. For diſturbing one in his Fanchile, 


38 His. 15. 
For Burning a Houle. 13 H. 6. 31. 

See after. 

Net reparing. - For not reparing, &C. 1 Cr0.285. 

in confileratien In an Action upon an Aſſjump/ir, in 

+ forbearance. conſideration of forbearance againſt an 
Adminiftrator during the Executors 
Minority, tis a good Bar, that the Ex- 
ecutor at the time of the promiſe was 
of full Age. 1 Cro. 516. 1 Rot. 526. 


31 


Eletle burning, 
Fe) 


For 


Pa ny as. 


*6 


Bars to Aﬀttors. 227 
| For other pleadings about Contra&s6ontrad;. 
and Aſſumpſit , See 1 Cro. 179. 201. 
2 00. 2349 359» 4442 544» 587, 620, 
0 


Upon an TIndebitatus x Cro. 242. Indebitarus 
Yelw. 114. 117. March Rep. 77. 100. 
Hob.14.6. Noy 81. Pop. 207. about buy- 
ing and felling, 42 Af. PI. 8. Aion, 
GC. 42.7 H.8. 15. Action upon, &c. 
27.9 H. 6.52. 1 Bul. 124. 155. 1 Cre. 
2 50. 407. 410 Hob. 253. 
| See Townſend's Tables. RN 

To an Aſſumpſit, Concord pleaded giwre, 
i5 a General Bar, Li. Intr. 6. b. Se. 6. 

So is Non Aſſumpfet, and this a Man yon Afurnphir. 
may plead although there is no con- 
ideration. Paſ. 26. Eliz. B. R.. 

Bur if the former were. upon an in- 

tire ſum upon two Aſſumpfirs, then no ang yr _ 
_ Trin. 14. Tac. B. R. Paine and intire ſun, 
Selley. 

Recovery of Damages in ant Aſump- Damages 4. 
f# is no Bar to Debt upon Specialty. vere. 

i fom 6. - | | 

'Tis a good Bar, that he promiſed 7ha; }. p;e. 
upon Condition which is not per- m:ſed upon Gon. 
form?®d. Li. Intr. 5 D. Sed. 1. . - art:on. | 

Non Emiſſet the Land of him 2 gocd Non emiſſer, 
Bar. Lz. Intr. 6 B. Seftb. 5. 

_ That the Plaintiff diſcharged him Diſcharge, 
of the Bargain, 2 good Bar. Li. Int. 


"G8F- $65; - 


Q_ 2 In, 


. 
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That he guard» In an Action for negligently keeping , 

ed his fire well.fig Fire per quod, &c. that he Guarded 
his Fire well, ab/que hoc that he Guard- 
cd it negligently. Liz. Intr. 8. B. Sed. 2. 

That it was not burnt in default of 
_ Cuſtody of the Fire of the De- , 
endant. Lib. Intr.$. A. Sef. 1. 

But by 28 Hen. 6, 7. this is but a 
Negative Pregnant. 

Note. Note, If a Leſſee for Years Cove- 
nant expreſly to repair a Houſe let un- 
to him, and daring his Term, the 
Houſe is Burnt down, he is tied by 
the Law to repair or New build it, 
whether it be Burt by Negligence or 

__ otherways. Pratt. Reg. pag. 75. 


Bar in Covenant. 


Acer and An Accord with fſatisfaftion is a 
ſatifaftim good Bar in a Write of Covenant, 
whey ardwhert hecauſe the Duty accrueth not meer- 
*o by pleaded. 1, by the Deed, but by a Tort ſubſe- 
quent, together with the Deed, and it 
is a good Bar in an Attaint becauſe 
this is not founded upon the Record 
only, but upon the ialſe Oath allo; 
and in all Caſes where an Arbitra- 
ment is a good Plea, an Accord with | 
fatisfaction is alſo; and ſo generally 
in all Actions, where Damages only 


are to be recovered. 6 Co. 44 4. Blakes 
Calc. 
Put 


eping , 


arded 
uard- 
ec. 2. 
ult of 


> De-, 


; only 
ekes 


But 


wy 
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But when a certain Duty. accrues 
by the Covenant, at the time of do- 
ing it, Accord with ſatisfation is no 
Plea. 14. 

So where no certain Duty accrues 
until the ſubſequent A& or wrong, 
there Accord with farisfaction is a 
good Piza. Idem fo. cod. Blakes 
Cafe. 

In Brief de Covenant where the 
Breach is, for not repairing the Houſe, 
Accord between the Plaintiff and De- 
fendant, and execution of it in fatis- 
faction, and diſcharge of the Defe& 
of the ſaid Repairs, is a good Plea. 
6 Co. 44. 2 Cro. 100. 

Ic was reſolved perTotam Curiem,that 
Accord in all Ad&ions, wherein is ſup- 
poſed the Tort to be made (V: & arms) 
where Cap' and the Exigent Ilyeth at 
the Common Law,"is a good Plea, as 
in Treſpaſs,and Eje&ione firme, Detinue 
of Charters, Horſe or other Goods; for 
where the Certainty is to be recover- 
ed, an Accord is a good Plea. 

When the Condition in a Deed by 
the Original Contraits of the Parties 
is to pay Mony, yet by Accord and 
Agreement between the Parties, any 
other thing may be given in fatis- 
taction of the Mony , Res per pecuni- 
am eitimatur & non pecunia per Rem, 
and in this Senſe the ſaying is true,. 


Q 3} gurd 
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quod pecuniz obediunt omnia. G Co. 78, 
Peytoes Caſe. EE 

In Attaint, Accord ef boy Plea. 
$ Co. 44- 13 Ed.4. 1. 5. 

In Actions where Damages only are 
to be recovered, Arbitrament or Ac- 
cord, &c. is a good Plea, though the 
Action be grounded: on Deed or Re- 
cord; but the ſatisfaction ought not 
to be of any thing, whereof the Plain- 
tiff had property. 6 Co. 44. Dyer 75. 
356. Yelv. 12.4. 3 Cro. 356. 


1. In all Caſes Vi e+ Armis, 

2. Where Cap' & Exigent lies by the 
Common Law, _ | 

3. In Eje&tment, 

4. In Appeal of Maybem, 35 H.6.30. 

5. In Raviſhment of Ward, 

6. In Detinue concerning perſonal 
choſe, 

7. In Dctinue concerning Charters 
of Freehold, 

8. In Quare ejecit infra Terminum, 

9. In an Action of Waſt in Jerenwit, 
but not in /e tenet. 2 Inſt. 207. 
6 Co. 44. | 

Io. In an Action of Debt upon a 
Leaſe for years, TY 

11. Ina promiſe to build a Houſe, 
Et ſamilia. 

12. Inan Action of Covenant, &Cc. 

In all the foregoing Caſs, ___ 

| with 
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78 1 with Satisfaction is a good Plea. Sec 
| 9 Co. 78. 79. Peyroes Cale. 


Accord and Satisfaftion is a good 
are Plea in Perſonal Actions, but not in 
Sa * Real. 9g Co. 78,79, 80. 6 Co. 44. Blakes 
the Cale. 13 H. 7.20. 4 Co.1. 
Re- If part of the Agreement is not per- 
not formed, the Plea -is ill. 1 Cro. 19. 
a4in- And the 1afeſt way of Pleading an Accord and 
75. Accord is to plead it by way of Sa-. 


tisfaction, and not of Accord only; 
and you need ſay no more than that 
the Defendant had paid the Plaintiif 
the 5 s. in full Satisfa&ion of the fame 
 . _ Adtion, which 55. the Plaintitf recei- 
| ved, &c. Ft Tudgment fi Attio. 9g Ce. 
29, go. b. 19 H. 6. 29. 


A Covenants to gather the Rents in 741: be was 
nal D. and he Picads, that lie was inter- inrerruprec 5+ 
rupted by the Plaintitf, a good Bar, *- Piaintif 


ters 13 Hen.7. 34 P.2 


Leſſee Covenants to Surrender be- covenont dif. 
fore the Term ends, and a Stanger «--7g-4. 


that hath Right enters upon the 
7, Leſlgg; this isa diſcharge, becaule the 
Hm indewtver Hill. 41. Eliz. Com 
Banc? AniNws verſus Needham, 4.5 E4.3. 


48. 
Performance generally is a good 
, Plea, 6 H.4. $. Pl. 34. 


Q 4 Coven= 
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Covenant upon a Demiſe by Inz 
denture, and Eviction by a Stranger 
by a greater Title ; It is no Bar to 


Where Traverſe Tr aVcr ſe the Poſſeſſion of the Plaintiff, 
of poſefon is without particular Cauſe ſhewing, be- 


x0 Bar. 


Surrender 
pleaded, 


Releaſe where 


&s Bar and 
where not, 


Mﬀfegnment 
Fleaded, 


cauſe 'tis by Ihdenture. Trin. 3. Far. 
B.R. Stile verſus Hearing. 

A. Covenants to make a good Eftate 
in Copihold Land to B. before Ea#er;, 
during the Life of C. No Plea, to ſay 
it was Surrendred to the Lord by his 
procurement, if he ſhews not that he 
was admitted; for nothing vefts in him 
to whole uſe it is, till admittance. 
Hich. 15 Fac. B. R. Siiles verſus 
Smith. | 

Releaſe is no Par before the Cove- 
nant is broken, {4 Co.7i. Hurs del Caſe 
5 Eliz, Dyer 217. Pl. 2. 1 Co. 99. Shel- 
leys Caſe,) if it be not by exprets words. 
5 Co. 71.84. 35 H. 8. Dyer 57. Pl. 24. 
Bramlys Caſe. | | 

In an Actionof Covenant, upon an 
Expreſs Covenant in the Deed for 
not repairing the Meſſuage, &c. it is 
no Plea , that he hath Ariligned his 
Eſtate, and that the Plaintitt *,.Qd ac- 
cepted Rent'from him ; for he may 
fue the Leſſee or Affgnee, at his Elect- 
i10n. 1 Ro. 552. I Cre. 186, 580. 2 Cro, 


309, 512. 


In 


m———_ . + 
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In Covenant,two Breaches Affigned, Two breaches 
Defendant pleads A#io non generally, 25e4 and 


and not quoad the one , and fo to Plea bus to one. 


the other, and {o but to ons of them; 


and not good. Ed. S. 
See Town{end's Tables. 


Bar in Debt: 


If this Aﬀtion be grounded oh a par i» Dar, 
Starute or Judginent, it is a good plea; #har the Plain. 
that the Plaintiff hath ſed our, and "#f 5**5 fed 
made Execution upon the Judgment *® £591. 
or Statute. But regularly no matter 
in fait, as Payment or the like, is a 
good Plea to this Action grounded on 
a Record. Dyer 299. 22 Ed. 4. 6.6 H, 

4. 6. 

If the Action be grounded on a Real $2; io « 1:4} 
Contra&, as if it be for Rent on a «w:--A 
Leaſe of years, 'tis a good Plea in Bar 
to the Action to plead any of the 
Matters following, viz. 

1, That the Leſſee was ejected out 75a: the 7:/5s 


of the Land by a Stranger - that had wa: eee. 


Title Paramount, that entred and kept 
him out. 

2. That the Leffor entred upon all 234: :*s 7-43; 
or part of the Land demiſed , before entred upon 758 
the day of payment of the Rent, and £4: 
doth keep out the Letlee always, fo 
that he cannot take the profits ; bur if 
the Leſſee Re-enter this is no Plea. 

_ 


—— -- 
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Thas theleſss 3. That the Leſſor had nothing to 

11 nog 18 do with the Land demiſed at the time 

ee Lond. of the making of the Leaſe; but if 
the Leaſe be by Deed indented, then 
this 15 no Piea. 

Ni:21vg arreer, 4+ That the Rent was paid at the 

2y, and chat there is nothing arrear : 

And though the Teaſe be by Inden- 
ture, yet paymerit is a good Plea. 

That the Plan. _ 5: That the Plaintiff has diſtrained 

aff difrained, fOT it, and racovered the Mony by 
that means, and io levy by Diſtreſs: 
But "twill be no good Plea to ſay 
that the Houſes were 5 Ruinous that 
the Leſſee could not dwell in them, 
and the Leſſor by Covenant or Cuſtom 
ought to repair them. 

For the Authorities in theſe Pleas, 

See Dyer 28,82, 212,299, p. 34-22 Ed. 
4-6. 6 H. 4. 6. 3 Co. 2%. 10 Co. 127. 
27 H.6. 10. 35 H. 6.10 Dyer 006. 

B5r;?o # pers _ If the Agiion be grounded on a per- 

na! contra Tonal Contradt in Writing, as upon an 

=» />ccialy, Obligation or other Specialty, if it be 
ſingle or with Condition to pay Mony 


at a Day, | 
Tnder and ve 1+ If 15 a good Pica to fay he paid or 
-ufal, tendred, and the other retuſed the 


Mony at the day of payment. 
crnditing pz. 2+ Thar he hath performed the Con- 
md  AMition of the Obligation, or thar the 
x Plaintiff ſued the ſame Obligation be- 
fore , ſuppoſing the Condition was 
broken 
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broken, and was barred therein. 
' Butin caſe of a ſingle Bill, payment When ant 
is A good Plea. 5 Co. 4.3. Dyer 51. _ a grad 
256: 1 E757. : 

2 mater Go ſingle ſum in a Bill 
penal, 1 H. 5. 7. But tis otherwiſe to 
the double ſum in a penal Bill, for 
there payment of the ſingle ſum 1s a 
good Plea. on = 

3- And regularly no matter, unleſs it Marter in wriz: 
be in writing, is a good Plea to an  7:ulary 
Adon grounded on a Specialty , as *** 9 Plee. 
that the Mony was paid atter the day, 
and the Bond delivered up, and the 
Plaintiff came by it caſually again ; 
neither is Arbitrament and Accord 
with Satisfaction a good Plea. 

See for the Authorities of theſe 
21 Ed. 4. 41. Lit. SeF. 238. 1. 112. 
Bro.” Se&.106. 8 H.7.3. 5 Co.43. 1 H. 
7.17. Dyer 51. 

4.1f it be a Debton aContra& with- p,,  « con: 
out Eſpecialty, in which ActionWager tra# withou 
of Law doth lye, it is a good Plea , Specialty. 
that before this time , the Plaintiff 
brought another Action, for the ſame raw wager in 
Debt, and the Defendant waged his another 47: ox, 
Law, and barr'd the Plaintitt therein. 

Or that the Plaintiff brought an 
Action of the Cafe for the ſame Debr, ,, 
before, and recovered the ſame there- 
Ul, 


(7p 


Recovery pleads 


GN DET 
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Or that he oweth nothing, but hath 
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That he ow«th 


nothing. paid the Plaintiff. See 4. Co. 99, 
Decyet in 5. But in this Caſe of parol Contra&t 
Chancery. without Specialty , *tis no good Bar 


to ſay there is a Decree in Chancery, 
that the Plaintiff ſhall releaſe the 
Debt, and take no advantage of it. 
The Geods wwe Oy if it be for Goods fold, That the 
raken from t7 © me were taken from the Buyer, by 
Bujer, O*. one that had Right before the day of 
payment. 
event to Or that the Plaintiff agreed, that 
Eeep the Greds. the Defendant ſhall keep it for ano- 
ther Debt the Plainritf did owe to 
him. | 
Or that a Stranger hath made an 
Obligation to the Debree for the 
ſame Debt. Fitz. Bar. 75. 3 Co. 22. 
28 H.6. 4. 
6.Whether the Debt be grounded on 
| a Specialty or not, generally 'tis a good 
Releaſe pleaded. Releaſe from the Party to whom *ris 
owing , his Executor or Adminiſtra- 
Tor. 
Serxet bing elſe Or that the Defendant did give, and 
In recompence. the Plaintiff accept ſomething elſe in 
recompence thereof, is a good Plea in 
Bar. 
Yet if a Debt be due on an Obli- 
gation, and I take a Statute for this 
Statute pleaded Debt from the Obligor, this doth not 
in Bar to an qetermin the Debt due by the Obliga- 
061gation. tion, but I may ſue upon ache of 
them 


031igation by 
# Iirargere 
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them at my Election, and the Statute 
is no good Bar to the Obligation. 

Nor is it a Bar to any Action of Graw of » 
Debt, That he did grant the Debtee Levy »pen 
that he ſhould levy it upon his Land. £4: 

See 6 Co.45, 49. 9 Ed. 4-50. 34 BH. 6. 
I7. Bro. Det.29. 

1.In many Caſes a Debt may be dif- 2ebr diſcharg- 
charged, as where the Debtor makes 
the Debtee his Executor , and he ac- 


Ccepts It. 
2. Or if the Debtor take the Deb- news mavrics 
tee to Husband or Wife. rhe Debree, 


2. Or if two or more be bound in siaile. 
an Obligation to a Feme Sole , and ſhe 
take one of them to Husband. 21 4.7. 


29. 

% all theſe Caſes the Debt is gone 
and diſcharged. 5 Co, 136. Plow. 364. 
IT H.7.4. 

4. So it Judgment be had on a Spe- Judgnent vpou 
cialty, the Debt upon the Specialcy is $ec-atiy. 
gone. 

So if a Debt be upon a ContraR, ob1;gacion d1ſ- 
or Arrearages of Account , and after charges 4 Debs 
the Debtee take an Obligation from 7 £97. 
the Debtor for the Mony ; in this 
Caſe the Debt upon the Contract is 

one. 

But if the Obligation be made by a 
Stranger, *tis otherwile. 

Fitz.N.B.j20. M. Dyer21. 6 Co, 45. 
28 H.6.4. | 
But 


Bars to Aftions. 
# But fee more in the Survey of 1þ2 
bt Law, and Touchſt. of Precedents, 
W: Tit. Debt. 

f See allo Townſend's Tables. 

Two Breaches _ Debt upon Bond to perform Cove- 


afſigned. nants , if you aſſign two Breaches, it 
15 double , becauſe one is ſufficient for 
the Penalty. E4d.S. 


Bar in Detinne. 


Rr in Detinue, Ts 2 good Plea to fay, the Things 
That the things were delivered, to be delivered over to 
pes another; and that he did deliverthem 
ts the purpoſe VEL accordingly, and good (if there 
they were 4;1;. Was not a Countermand) although the 
wered. Delivery over be after the Writ 


brought. F.N.B. 138. 5 H.7.18. 12. 
8 


4. 8. 
That the Horſe If the Writ be for a Horſe, it is a 
»-; ck, good Plea to ſay, That the Horſe was 
[13 {ick of divers Diſeaſes at the time of 
iff the Delivery, and that he aicd thereot' 
Ill! before any Requeſt was made for Re- 
if delivery. 21 E.4.5. *. —_ 
lt! | The thin? az!i=> Allo 'tis a good Plea to ſay +. I hat 
Il! wered before he offered to deliver , or du deliver 
| 4 emo the thing demanded, before the Suir 
Wl ORE -" brought, 12 E.4.5. | : 
lll That after :h2 Soto ſay, That the party that did 
| del:very che deliver the Goods, did afterwards give 
| Plaintiff ga% them to the Defendant. 2.1 E. 4 55. 
| ti/e G00As 13 I 2. E.4..S. 
So 


the De/' Ba at, 


_—— ——- 
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30 for a Taylor to ſfay , He doth 4 Taylor keeps 
keep the Garment for his Mony : And ** br ng 
ſo for an Hoſtler , That he keeps the!” ** *9: 
Horlſc for his Meat. 5 Ed.4.2. 

So for him that is ſued for a Pledge, 
That the Goods were ſtolen betore the 
Mony was tendred. 4. C6.2. 

So if the Suit be for Goods which I 752: che n:- 
had taken in, I may plead, I took fea»: took 
them in with ſpecial Caution ; or —_— with 
that I undertook them generally, had 5,77, 
nothing for them, and the Goods were ,,;1;ng for 
ſtolen from me. 4 Co. 84. 10 H. 8. 21. taking them in, 
29 4fſ.28. 2 H.7.4. 10 H.7-26. Hil. 16 
Fac:B.R. 


SCE 4. Co.8 3.cont. 


If the Action be for Goods found, I 7a: be 43% 
may ſay, That I delivered them away wered he 
before the Writ was brought. 27 H. 8, #44: ſound 
46. before the Writ. 

So if the Action be for Cattel I 73, ;5. ca. 
had to keep, I may plead, That they ze! were jtol's. 
died, or were ſtoln. 

Or if it be for Goods taken out of That the Owner 
a Coffer in my Houſe, 1 may plead, 4-4 the Key 
That the Owner had the Key of it. # #4 Cofer. 


And fo any other thing betore,ſbew- 12. 
ing that the Action will not lye, may 
be 1ſet torth in avoiding of the Action, 

Vide ut ſupra. 

See Townſend's Tables. 


Note, 


2.40 
Where this 
Aftion licth, 


Trover and 
Detinue nay 
be brought 


#ndifferent/y, 


Tue d:ference 
between Trover 
4214 Detinuce 
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Note, This Action of Detinue will 
lye for me againſt another , that com- 
eth to my Goods, Cattel, or Writings, 
either by finding , or by my delivery 
of them to him, either to keep , or to 
re-deliver to me, or to deliver over to 
another, and he doth not ſo, but re- 
fuſeth todo it ; or detaineth, loſeth, or 
miſemployeth them. 

And it is held, That in moſt Caſes 
where I may have an Action of De- 
true for Goods detained from me, 
that I may at my election convert this 
Action into an Action of the Cale , as 
Trover,Cc. 

See Co.Lit.286. Dyer 2.52,331.Kel.64. 
184. Plow.go. Yelv. 164, 194. Bendl. 
170. March's Rep. 59. IBE. 4 23. 
8 H.7.10. 

See allo Stile's Pratt. Reg. p. 6. Stiles 
Rep.fo. 3. Leon.pl. 303,304. 1 1 ag 
68,95,120,127,170. 

Note alſo , This Action of Dyrinue 
muſt be brought for En. 
valuable and certain ; as loth, 
Houſhold-ſtuff, Horſe, Cow, or Mony 
in a Bag ſealed, or Cheſt lock?d, or for 
Fvidences of his Land, ſealed or lock'd 
up,&c. but not for Mony out of a Bag 
or Cheſt, or Corn out of a Sack : An 
he taketh his Action of Detinze , that 
incendeth to recover the thing delt- 
vered , and not as much Damages A 
FE 


| 


ym. "—_ wo—_ 
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the things be worth ; as in Trover, &c. 
Fitz. N.B.138, See Kitch. fo.176. 

Yet the Judgment in Detinue was, Judgment in 
That he ſhould recover his Chattels, Detinug. 
and his Damages. 21 H.6.36.A. 

And that he ſhould recover the Deeds, 
if they are found, and alſo Damages; 
and if not found, : then all in Damages, 
7 H. 6.31. pl. 25. $2 i 6. 41: pL 17. 
17 E.3.45-pl. 1. 

SeeLli Intr.2.18 4.8.1.2 19.D.Sect.I 7. 

Non tenetur preciſe ad Rem reſtituend”, 


ſed ſub dijunt, wel ad rem”, wel ad pre- 


tim, Bratt. lib.3. fo.lo2, 
Note, There are nowadays more q,.; 
Actions of Trover brought, than Ati- 450 of Tro® 
ons of Detinue; becauſe the Defendant ver more uſed 
in Trover cannot wage his Law , as in 4 Detiaue ; 
an Action of Detjucve ho may. See fon "_ 
Compleat Sollicitor, P-222, ; 
Yer if a men brings his Action of 
Detinye for his Evidences in a Bag 
ſealed, and declare for one Evidence 
in Special ; the Defendant in this Caſs 
ſhall not wage his Law. 1dem p.I1 73, 
An Alien ſhall Wage his Law in 1p, 
that Language which he can fſpgak. 
Idem 1.249. 
An Intant under the Ape of 2x 
years, ſhall not Wage his Law; and 
if an Infant be Plaintiff , the Defen- 
dant cannot Wage his Law. Idemibid. 
See morg of Ley Gazer,p. 80,117,169, 
R. Bar 
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Bar in Dower. 


Bar in Dowey. A _Joynture was anciently no Bar of 
Dower at the Common Law ; but now 
it 1s by the Statute of 27 H. 8. if the 


Joynture Joyncure be made to the Wite, accord- 

pleaded. ing to that Statute, wiz. 

And how it 1. It is to take effe& for her Life in 

muſt be. poſſeſſion, or Profit , preſently 
after the deceaſe of her Hul- 
band. 


2. That it be for 'Term of her own 
Lite, or greater Eſtate. 

3. It muſt be made to her ſelf, and 
no other for her. 

4. It muſt be made in lieu and fatif- 
faction of her whole Dower, and 
not of part thereof. 

5. It muſt be either expreſfs'd or 
averrd, to be in ſatisfaction of her 
Dower, &c. 

6. It may be made either before or 
after Marriage. Co. Lit.36.a. 


A Joynture made to the Wife, under 
or above the Age of 9 years, is good. 
idem 27.4. 


jeyntuve befor: If a Woman have a Joynture before 
Marriage. Marriage , ſhe cannot waive it, and 
claim her Dower at the Common Law. 

But 


5 
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But if it be made after Marriage, ſhe 
may waive the fame. 

See Nojy's Max. p. 29. Co. Lit. 36. b. 
Dyer 358. 


If ic be made during Marriage, ſhe a the Wife 


may enter preſently. 


If ſhe enter and accept it, ſhe ſhall dowed, 


not be Endowed. 

If ſhe be expulſed of any part of 
her Joynture, ſhe ſhall bs Endowed of 
the reſidues of her Kusband's Lands. 
Noy ibid. 

She ſhall not be Endowed of what 
her Husband at his Death held joyntly; 
but 'tis otherwiſe of what he held in 
Common. | 

See for this G.L:t.37.b. 

See allo Noy Max. 


To an Action of Dower there be 
ſeveral Pleas, as the Caſe may re- 
quire. 


One uſual Plea is, Ne «ngues ſei; que Ne unques 
Dower, id eſt, The Hmsband was never ſeifi que Doves 
ſeiſed of any Eftate whereof the Wife P{ea«c#: 


can be Endowed. 


There is alſo ariother Plea in Bar, 
called Nontenare. 


The Defendant pleads, That he Nontenure 
cannot render the Demandant her 2{444. 


Dower, becauſe he is not thereof Te- 


nant, 85 of the Freehold, nor was at 


R 2 the 
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the Day of tÞ® Iſſuing forth the Ori- 
ginal Writ, of her the ſaid Deman 
Gant, nor at an frer , E# Þoc 
parat' eſs werificare; unde per Fudic bre- 
Vis predifÞ Oc: 

See New Book of Entries, verb.Now- 
tenure. l Ed.3.Stat.geca-: 


5 
Rep! adinde. To this the Demandant May reply» 
That herWrit ought not tO 


hing beſiore 


er PatriaMy 


Et hoc pet” quod inquirar p 
Et predict Def. fimilit ON C- Tdeo,& | 
Nonkge Nonage may alſo be pleaded in Bar 
pleaded. of Dower 3 Vis | 
at the tim® 


That the Demandant » 
| asband » Ws | 


half. | 
atus eff werificares unde perit | 

»- J 5 
pred” A- Dotem ſuam de tene- 


qnentis predict” cur perfin habere debeat, 


andant may reply, 


of full Ages &© 
per P atriamhl 


& 
Rept? adinde. o this the Dem 
ep!' adinde. Thar ſhe WA5 not 
Et pet:ty Quod inquiras 
FO 
'Thert 


; 
F:\» 
ri 
nts 
nt 
his 
up- 


amy 


Bar | 


1me 


was | 


erve 


and | 


petit 


—_— -y _ 


tene- 


ebeat, 


eply, 


, &c. 


tram, 
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. "There is alſo another Plea in Dower, Elopemens © 
called Elopement ; that is , She lef hey Padded. 
Hwsband and livd in Adultery —_— Ano 

ther, during the life of ber late Husband, 

Ec. 


See Compleat Sollicitor p.226,2.27. 
An Annuity may allo be pleaded in Amity 
Dower. 1dem. pleaded. 


Note, That by the Juſtices , by the ;,, 
Statute where iy Goon arora his Wit: mh —_ 
Joynt purchaſer with him after the {. ; 
Coverture, of any Eſtate of Freehold ; 
(Except it be to him and his Wife, and 
their Hews in Fee fimple) this is Bar 
of Dower, if ſhe agree co the Joyn- 
ture poſt mortem Vir. 
So if he make a Feoffment to the 
uſe of himſelf for life, and after to 
the uſe of his Wife. 4 Ce.2,3. : 
Otherwiſe of Fee-ſimple, for ſuch 0:herwiſe of 
Joynture is not ſpoken inthe Statute. F#e-ſmple. 
Nor a Deviſe of Land by the Huſ- Deviſe of Lond 
band to the Wife by Teſtament, is no © **% Hu; 
Bar to Dower; for this is a Bengvo- rae dy a 
lence, and not a Joynture. 6 E. 6. Bro. 
Nower 69. | 
If in this Action of Dower, the 
Tenant have no Special Matter in Bar 
thereof , his beſt way to ſave Charges, 
is to confeſs the Action by Non ſum 


General Rule. 


. Informatws, or let it go by. Default, 


See Compleat Sollicitor 227. 
K 2 Obſerve, 


"Bars to Aﬀtons; 


Dower, (as in all other Real Actions) 
when you plead for the Defendant , 
Venit & dicit, you ſay only Venit &* dicit , and not 
; venit & defendit vim & injuriam, &c. 
as in other Perſonal Actions. 
Dowey of Cem- Tf the Plaintiff demand Dower de 
mon of Poſtare- Terr prat? paftur & commun' paftur” pro 
omnibus averiis cum pertin?, And the Te- 
nant plead, Ne unques ſeiſie que Dower, 
it is made good; otherwile ill ; Qui 
Communia eſt demand” per Terr cum per- 
tinen. Jon. 315. 1 Rol. 675. 1 Cro. 
200, 
Already En Therefore to ſay , That ſhe is En- 
dowed. dowed already of che ſame Land. 
That the Huſ- "That the Husband was never ſeiſed 
-— a UT of any dowable Eſtate. Dyer 41. 
_ Y-was _ That her Husband was Attainted of 
Attainted, Treaſon. Spar. 5 Ed Ge1 IP 
Joynture be That ſhe had a Joynture of her 
fore Marriage. Husbands Land, made to her before 
| Marriage , and ſhe is not evicted out 
of it. Srat.27 H.8.ca.lo. 4 Co.59. 
Joynture after That ſhe had a Joynture made after 
Marriage, Marriage, and ſhe hath entred upon 
it, and accepted of ir ſince: her Hul- 
bands death. Srat.27 H.8.ca.20.* 
That ſhe levied . That ſhe did joyn with her Huſ- 
791142, band in his Life-time, and levy a Fine, 
OO or ſuffered a Recovery of the Land: 
2 C0.74. 9 Co.97. | 


That 


Obſerve, that in this Action &«f 


© foul — cw. tw A ow ac 


DT S =" 
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That the Husband alone did Ileyy a That the ruf. 
Fine of the Land , and ſhe did not 994 alone 
make her Claim in five years after his 4 * Fing 

eath. 2 Co.93. 8 Co.100. 

That her Husband and ſhe were Di- Thar they wars 
vorced 4 winculo Matrimonii. Co. Lit, Divorced. 
I'%Sz. 

But it the Divorce were 4 Menſ# & 

Thoro only ; this is no Bar. dem. 

All theſe, and the others before- 
named, and many more may be 
pleaded in Bar and Avoidance of the 
Action of Dower for ever. 


But note, *Tis no Bar of Dower to That her Huf- 
fay, Her Husband was Attainted of 994 945 4r- 
Murder or Felony. Co. Lit.3 1. | omg = 4 p 

Or that he was Outlaw'd in an ARi- ourlaw's, 
on. Perk. Sect. 388. 

* Or that ſhe had a Joynture made Joynture waiy- 
to her after Marriage, if ſhe waive it « after Mar- 
after her Hysbands death. 4 Co. 2. riage, 

Or it a Joynture be made to her Fine levied © 
after Marriage, and during the Cover- © 7eynture 
ture ſhe and her Husband levy a Fine, — w_ 
or ſuffer a Recovery of it; this is no © '5® 
Bar to her Dower in the Reſidue of 
the Lands. 2 Co.27. Dyer 358. 

1 Norisit a Bar to her to ſay, That 74! he Hu 
her Husband was an Ideot, or Non _— es dave: 
compos ments. Co.Lit. ut ſupr. __ 


,R * Yet 
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Yet if the Woman detain the Wri- 
tings of the Heirs Land , the Heir 
may plead this in Bar; and *twill be 
a Bar for ſo much Larid as the Evi- 
dences do belong ta, and for ſo long 
as ſhe doth keep them. 9 Co. 17. Dyer 
127,250. 

So if ſhe-enter upon any part of the 
Land, out of which ſhe doth demand 
Dower; fo long as ſhe keepeth in poſ- 
ſeffion of it , ſhe is barr'd. Dyer 


6. 
n So alſo, if after her Husband's death 
ſhe take a Leaſe for Years or Life, of 
the Land whereof ſhe is to be En- 
dowed; fo long as the Leaſe doth laſt 
ſhe is barr?d ; and this may be pleaded 
in Avoidance of the Ation.F.N.B. x49. 
Perk. Se&.z50. 5 

| Ungques prift , idelt , Semper paratus, 
pleaded by a Tenant ſued for Dower, 
&c. unleſs the Demandant will aver 
the coatrary, ſhe ſhall recover no Da- 
mages. 
| When this Plea will ſerve to avoid 
Charges, and when not , ſee Kirch, 
0.243. 
See alſo Townſend's Tables. 


Ms. hana 


PA 
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' Bar it EjecF ment. 


Accord with Satisfaction is a good 4:crd with 
Bar ; becauſe 'tis but in the nature of Sa:fa#ron, 
Treſpaſs. 9 Co.75. 

Dures a good Bar. Lib. Intr. 253. b. 

Sect. 10, 

New Ejecit a good Bar , {i boua &+ Non Ejecit, 
eatalla are not in the Writ, 7 E. 6. 59. 
pl.11 1. 19 #.6.56. 

Burt if ſuch Words be in, guzre. 

That the Leſſor had it bur in rigtit That the L2ſſr 
of his Wife , and he enters after che £24 77 mr jm - 
Death of the Lelſor, in Righr of his pg8;" 9 4 
Wife,&c. Lib.lntr.252.D.Sect,8. 

Thar he Surrendred before, Et quoad That he Sur- 
»on Ejecit, a good Bar. 21 E.q.1o. pl. i. 74narea before, 
go.pl.25. Ons 

Sce for this in Survey of the Law, 
Tit.cod. 
See alſo Townſend's Tables, 


Bar in Quare Impedit. 


See for theſe at full in Survey of the 
Law, Tit. Quare Impedit, and Touchſtone 
of Precedents, 'Tit.eod. 

See allo Townſend*s Tables. 


For Bar in Replevin and Avowry ; 
See the fame Books under tliele 
Titles, &c, | 


re ee eo 


er CCC n 
A en R_ 
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Bar al Slander. 


General Rule, When the Defendant confeſſes the 
Confeſſion and Words, and juſtifies them , or by Spe- 
Jefrfication. C521 Matter ſhews that they are not 
Actionable , he ſhall not be bound to 
the General Iſſue. 4 Co.12,0 14. 
Juſtification But where a Juſtification amounts to 
amounts to A bare Not Guilty , 'tis Cauſe of De- 
Not Guilty.” murrer. Cro.Car. 157. | 
It is good to ſhew the occaſion of 
= _— f he Words, and how; and to plead it 
ſrewed. in Excuſe of the Defendant. 4. Co. 
I 4. 
Bar may hely FAnd where the Declaration is faulty, 
the Faults in the Bar may ſometimes help it, eſpe- 
5ne Deciars- cially if the fault be only Form of the 
Words. 
See 1 Cre.65,14.4,303. 
When, and If the Words which the Plaintiff 
woere the De- Charges the Defendant to have ſpoken 
iv "J were true, though Actionable prime 
gui facie ; the Defendant may juſtifie the 
ſpeaking of them, and in ſuch Caſe 
mult not plead Non Culp'. 
See Dyer 236. Hut. 73. 2 Cre. 91. 
Otherwiſe, | 
t ſetting forth The Detendant may in this Action 
ehe Remainder plead Not Guilty. Or if the Plaintiif 
97 ie Wors' declare upon ſome of the Words only, 
D:claration, Where all of them together are not 
Actionable ; then the Defendant ay 4 
ot 


QM'Qn PL 3 


L 
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ſet them forth at large as he ſpake 
them, and traverſe, juſtifie or plead 
Not Guilty to the reſt of the words , as 
the Caſe requires : So in 41l Caſes 
where the Plaintiff ſhall omit any 
thing Material on the Defendants part, 
the Defendant may plead it by way 
of Bar. | 

See I Co.17. 4 Co.13.19. 

See allo New Book. of Ent.24.,25,26. 

If in this Action the Plea be Not 
Guilty, and part of the Adionable 
Words only be found, this its ſaid will 
maintain the Action ; but it the De- 
fendant take a Traverſe to the Words, 
*ris otherwiſe. Noy*s Rep.-I 34. 


252 


Where the Words may be juſtified Juſtification 
ex cauſa dicend;i , there its ſaid, the De- ex cauſz gi. 
fendant may (if he pleaſe ) take the cndi. 


General Iſſue, Not Guilty modo & for- 
ma, &c. and give in Evidence of the 
Coherence, Occaſion, or the Con- 
nexion of the Words; or (as the Cauſe 
ſhall require) he may juſtifie the ſpeak- 
ing of other Words, and traverſe the 
ſpeaking of the Words in queſtion,and 
upon Evidence have the Words ſpe- 
cially found, 


And when the Matter in Fact will G-neral Rule. 


ſerve for the Defendant, albeit he may 
ſuppoſe , that the Plaintitf hath no 
Cauſe of Action ; yet *is not fafe for 
him to hazard his Caſe upon a De- 
INULTCT, 


Hit Dama- 
ges 70 be reco- 
wvered. 


Accord with 
Satrsfattion, 


That the In- 
ai Ament was 
Erronzons. 


Nal tiel Re- 
rd, 


Bars to Aftions. 


murrer. But firſt let him take his ad- 
vantage of the Matter of Fact , and 
leave the Matters in Law, which ariſe 
upon the Matters jn Fact, to the laſt; 
for after Trial the Matters in Law 
ſhall be ſaved to him. 4. Co.14. 


SCC I Cro.(laſt publiſ) 239,492. 


If the Aion be only for Words, 
and the Plaintiff Recover, he is to 
have no more Coſts than Damages ; 
bur it it be for Words and Deeds toge- 
ther, as Slandering, and cauſing Impri- 
ſonmenr, &c. there he is to have full 
Colt. Cr0.:.22.3. 

If the Plaintiff be Nonſuited , the 
Detendant ſhall have Coſts. Hobart 

86. 
: It is a good Bar to an Action on 
the Caſe, in the nature of a Conlpi- 
racy, to plead Accord with Execution. 
21 H6.25. 

So to ſhew, that the Inditment 
upon which the Acquittal was, was 
erroneous; notwithſtanding that the 
party Indicted did not take advantage 
of it. 9 C0.26. 9 Ed.4.12. Bridgm. ag 
Dyer 2:56. 34. H.6.9. 

So to ſay, there is no ſuch Record as 


the Plaintiff doth fet forth. 9 H.6. 26. | 


2 Cr0.3%. 


So 
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So to ſhew, . That 'twas done by 7: purſuance 


ariſe | | | | 
laſt; | Compulſion, in purſuance of their of their Oaths 
Law | Oath; as Judges, Jurors, &c. 20 H.6.5. 

] Cr0.7 243725. 


And if the Defendant have any of General Rule. 
| theſe, or ſuch like things in his Caſe, 
ds, | will be his wiſdom to: plead it Spe- 


Ss to cially, and not to plead Non Calp. 

go; | That the Plains 
Oge- But it will be no Plea to ſay » That "ua e =_ 
1pri the Plaintiff was Guilty of the Felony riff page Guilty, 


full whereof he was ſo Acquitted : Or 
that one of the Defendants is dead 


the fince the Writ brought : Or that the Thar orhers 
,bart Record on which the Action is ground- were Inditted 
ed, is, That the Plaintiff, and divers 9% #m 
1 on others beſides him,were Indicted there- 
1pi- in. 18 E.4.1. 9 E.4.23. 
ion. But one may plead, That he had his 7hat his Goods 
Goods ſtoln, and found them in the were ffoln, and 
1ent Plaintiff's Poſſeſſion, and that he having found in the 
| ; . Plaintiff's 
was other Cauſes to ſuſpect him , com- noo, 
the plained to a Juſtice ; who Bound-over * 
age the Plaintiff to Appear, and the De- 
32. fendanc to Proſecute. 2 Bulſtr.2. 84,285. 
, 2 Cro.19J- 
d as See more of this in March's and 
26. Sheppard's Actions for Slander. 


See allo Touchſtone of Precedents, Tit. 
Words. 
And Tewnſend's Tables. 


Bar in Treſ- 
paſs. 


Non Culp', 
when to be 
pleaded. 


General Rule, 
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Bar in Treſpaſs. 


There are divers things to be plead- 
ed in avoidance of this Action, Spe- 
cially. | 

And there is alfo the General Plea, 
Not Guitty. 


| This General Plea may be pleaded 
in theſe Caſes : 


1. When the thing ſuppoſed to be 
done, for Matter of Fac, is not 
rue, 


2. When the Matter (as it is) is not 
a Treſpaſs,but ſome other Offence; 
ſome other Action (and not Tref- 
paſs) given for it. 


3. When the Lands or Goods, for 
which the Action is brought , is 
mine, and not the Plaintitts. 

See 5 Ce.85. Co. Lit.282,28 3. 


If it be out of the Caſes aforeſaid; 
and the Defendant have Matter of 
Juſtification or Excuſe to plead, he 
mult be ſure to plead it Specially ; for 
in thoſe Caſes, if he plead Not Gwilty, 
ic will not be found againſt him. Co. 


ut /upr. 
it 
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Tf the Defendant Juſtifie by Autho- Jufifcarion by 
rity (which may be given him either 4*#ori#y. 
by the Law, or by the Party) to make 
his Juſtification good , there muſt be 


firſt a good Authority; and ſecondly, 


it muſt be well purſued. 
In Treſpaſs for Entry into Land, 7i#!e to the 


*tis a good Plea to make a good Title £-nd pleaded. 


to the Land, or Common in it ; and 
ſo for Goods. 

See New Book of Entries in tot', Old 

Book of Entr. 565, 566, 567, 580, 


590. 

This a good Plea to a Treſpaſs , for Son Affaule 
an Aſſault and Battery, to ſay, That demeſac. 
the Plaintiff began. N. B. of Extr. 644., 

4 H.6.16. 

That he did it moderately, being a 
Schoolmaſter, for Correction, &c. Old 
N.B.555. 


And to this Aion for Impriſon- * 
ment, Aflault or Battery; Juſlifies a 
That he did it as an Ofhicer ; + Sons 
That he did it by Neceſſity in Ar- By Arref. 
reſt, to force Obedience, and the like; 
ſee Old Book of Entries, fo. 560, 598, 


= Treſpaſs, for taking a Horſe, *tis Thar he bor- 
a good Plea to ſay,He borrowed it for rowed the 
a time, or for a purpoſe, which is not #r{e.F«. 
yet Og, or done. Bre.Treſp.3 37. 


For 
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That the Plain- For taking of Goods, the Defendant 
+ d agreed. may plead, That the Plaintitf left 
7e Defendant h : ws 3 "i 
ſhould keep the them 112 the Defendant S Houle 4 and 
Gaod{. aiter they agreed, That the Defendant 
ſhould keep them till the Plaintiff paid 
Io /. which he hath not paid him. 
21 H.7.13. | 
That they were But *cis nat good to ſay, The Goods 
wt the Plain- were the Goods of a Stranger, and 
2:ffs Gods, not the Goods of the Plaintitf 4. E.4.7 5. 
2 H.6.32. 
That he entred For Entry into 2 Houls, 'tis a good 
w apprehend Plea to ſay, He entred to Apprehend 
# Felon. a Felon, and took his Goods that were 
_— Old B. of Entr. 580. : 

Lit 0 for taking of Goods, he ma 
ST of « plead , He did by by Warrant, as A 
Court-Lees. Baylitf of a Court-L2et, for a For- 

teicure. New Book of Entries 665. 
Or he diftraind for Rent or Ser- 
vice. Old Book of Entries 603, 604, 


6og. 
By wirtue of Or, that he tonk them by yirtue of 
Procefs. any Proceſs out of a Court, enabled 


to make ſuch Proceſs. 01d Book of Ent. 
598, 599, 600. | 
Took them foo Or, that he took the Goods for a 
a Har ior. Hariot, Wait, Eſtray, Wreck, or the 
like. Idem 58.4. 


Diftrain'd Or that he diſtrained them for 
them for Pawnage,8cc. ldem 599, 
Pawnee: That th2y were Pledged to him, or 


to him chat delipered them to the De- 
: fendang 
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f:ndant for Mony not yet paid. Idtm 

8. 
"_ Treſpaſs for Entry into Land, Defendant 
the Defendant may plead it was his ?/*945, 1? was 
Freehold , or the Freehold of another nu Freehold, 
from whom he had Authority to do 
what he did. Bro.ca.2. 3, 47. New Book 
of Ent.582,645- | 

So if it be for putting in of Cattel ; 779! #he De- 
Defendant may plead he hath right verge nan 
Common there, and under colour OE rin 
thereof he hath pur in his Cattel. Bro. 
Treſþ.3 0. | 

If one have Corn upon anothers 74? he Exrred, 
Land, and thersfore enter to take it, */ m— vY 
and the Owner of the Land ſue his OE 


he muſt juſtitie , and may not plead 


Non Calp. 5 Co.85. | 

So if he juſtifie by reaſon of a Rent- 
charge. Old Book of Enr.5 49. 

In Treſpab for taking Cattel ; it is 
a goad Bar to ſet forth a good Sale to 
the Defendant, and that he thereby 
took them. Bro.Treſþ. 328. 

| So for cutting Trees ; the Defendant That che Plain: 
may plead , "That the Plaintiff gave f gave him 
them to the Defendant. Idem 42. Fre Trees. 

If it be for Cattel Damage-feafant That the Plain- 
in the Ground ; ?cis a good Plea to ſay, ff did drive 
The Plaintiff did drive the Cattel into *** £2*te! 7nro 
ths Ground. Idem 14S. Kelw.3o. IE 


S Lt 


Lage) 


CE T_T 
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That he was In Treſpais for Beating his Servant; 
og *7- Defendant may plead, That the party 
: Beaten was not his Servant at that 
time. 

That the De. For Fiſhing ; 'tis a good Plea to ſay, 

fendant had He hath a Fiſhing there, and under 

# Fiſhing there. colour thereof he doth Fiſh. Old Book of 
Entr. 596, 605. 

That it was , For Entry into a Houſe ; Defendant 

Commen Inn, May plead, Thatit was a Common Inn, 
&C. [dem 594. 

Special Agree. If one put in his Cattel into Land 

ment and Title by Agreement with the Plaintiff's, he 

Fleaded. muſt plead it ſpecially. Idem. 

And yet if he be to juſtifie by rea- 
ſon of a Title to the Land , he may 
plead Not Guilty, and give the Special 
Matcer in Evidence ; and ſo in Deti- 
nue, nc Detinet, when the Goods are 
the Defendants. Co.Lit.253. 22.6.3 3. 
Vide antea. 

That the Plain” For Entry into a Houſe, and taking 
> woitred Mony away; he may plead, That the 
0 72689 Plaintiff owed him the Mony , and he 

bu Mony, : fi : 
4 went into his Houſe to receive it , 
being Invited by the Plaintiff. 0/4 Book 

of Ent.55 t. 

7a: je went Por taking of Cattel ; the Defendant 
ae i. plead, That the Plainriff had 
So took away his Cartel, and he entred 
-:-:4,5 ito the Cloſe where they were, and 
* _ to9K them 2gain. Idem 561, 562, 611, 


Cit. 
That 


*ﬀA {4 Sn ds A, ww R_ 
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That the Goods were the Goods of 7a: rhe Good 
7.5. delivered to the Plaintiff to keep, _ _— 
| .* gers, who bi 
and F.S. commanded the Defendant 3,,”.., roke 


to take them. Old Book of Ent. 556, them. 


Thar the Plaintiff was Indebted to 7h the Plain: 
the Defendant, and gave him the *if av the 
Goods in ſatisfaction of the Debt, ©2%/*7 5 
Idibid. | And: 

That a Stranger took them away, That the Ownes 
and gave them to F. S. and the right 6:4 him keep 
Owner commanded the Defendant to #5 
take them as he did. dem 562. TRE 2 
The Defendant in this Action hath PY*1dants 
many Pleas by way of Excuſe. As, "9: 
For Entry into a Houſe, taking of 
Goods,&c. he may plead a Licence ſo £cne plead; 
to do from the Owner ; as, _ 
| That he Invited him into the 
Houſe : | | | 

That he gave him leave to g6 Togo through 
through his Cloſe, &c. Bro. Trejp. 5 33. #5 Cloſer. 
Co. Lit.368. | | | 

But it muſt be a good Licence from 7h cence 

him that may lawfully give jt, and it »» 4e good 
muſt be purſued ; for a Licence from #4 executed. 
a Tenant at will, to cut down Trees 
is not good; nor from the Shepherd tc 
kill the Sheep. Bro. Treſp. 194, 295- 
11 H. 7.21. Old Book of Emries 505, 
$96,597» 


Treft: 


' ZOOS 
That the Cat- 
tel came 
through the 
Plaintiffs 
Mcnmnads. 


The Cattel 
muſt go in of 
themſelves. 


General Rule, 


Bars to Aftiois. 

Trefpaſs for the Defendants Cattel 
breaking the Plaintiff's Cloſe ; the 
Defendant may plead, They came in 
through the Mounds of the Plaintitf 
for want of ſufficient Repair. 

But in this Caſe the Defendant muſt 
have ſome Intereſt into the ad- 
joyning Ground, as being Leſſee 
for Years or at Will; or having 
Common ; or having his Cattel 
there to tack; or having leave to 
put his Cattel there. 

But he muſt not put them firſt upon 
the Plaintiffs Ground, but there where 
his Intereſt his, and the Cattel muſt 
go in of themſelves. 

If he plead, there was no good In- 
cloſure, he muſt ſhew, That the Own- 
ers (time out of mind) did uſe to In- 
cloſe it, and it will :be a ſufficient 
Proof to maintain his Plea , That the 


| Mounds were bad at the time, though 


it cannot be proved, that the Cattel 
went in through thoſe bad Mounds; 
for that ſhall be preſumed, unleſs the 
contrary appear. Dyer 365. Bro. Treſp. 


. 136,14.8,192,25 5,345- 


But if the Beaſts were turned in, 
the Plaintiff may ſhew it by his Repli- 
cation. Old N.B.503,56 3. 


If the man that ought to make the 
Hedge berween him and me, go over 
ic 
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it and break it down, ſo as my Cattet 
get into his Ground, 1 may plead this 
in Avoidance of his Action. Trin. 


26% 


18 Fac.B.R. 
- Arbitrament may be pleaded in Bar .;,4;;»memm 
of this Action. pleaded. 


Alſo Accord with Satisfaction , and 4rd and 
it may be of a Pottle of Wine, or S2:ufs#ion 
ſome other thing , at the Charge of?'44. 
the Defendant. Firzh. Accord 1. 19 H.6. ' 

29. Fiz. Bar 26, And it muſt be fully 
finiſhed and done before the Action 
brought. 17 E.4.2. 6 H.7.10. 

And it muſt be in the Life-time of j,w and when, 
him that did the wrong ; and if it be 
done by a Stranger,'tis good, (Dy. 356.) 
if the party to whom the Wrong was 
done did accept it, 9 Co.79. Dyer 356, 

5 Ed.4.7. 

And if the Treſpals was by many, 

and the Accord by but one, ?cis a good 
Bar tor the reſt. 9 Co.7. ; 
That the Plaintiff hath a Replevin 
depending in another Court for the 
ſame Treſpaſs, is a good Plea. Bro. 
Treſp.357- 

"Tis a good Plea to ſhew a Pardon 
by A& of Parliament. 0/4 Book of Ent. 

6. 

If the Action be for a Hurt , *cis a Arreement 
good Plea to ſay, The Plaintiff and 2/aea. 
Defendant agreed to play at Back- 

Sword , Foat-Ball , 8&c. and by that 
D 3 Mya ns 


:H 


p65 


Releaſe pleads 
ed, | 


Tender of A- 


werads pleaded. 


Nan Culp* 
pleaded, and 
Property | 
proved. 


Defendant 


a Juſtifics it as 
58 Srray. 


Dyer 306. 
I Cro. 146, 


43 3,434» 
$ Co.149. 


x Bulſtr. 170. 


3 Bulſtr. 269, 
289, 
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means the Hurt. came. Fitzh. Nat. Br. 


244. - | 
hey Releaſe is a good Bar; though 
the Treſpaſs was by many , and the 
Releaſe to one, *tis good for all. Hob, 
1.96. : 

. Tender of Amends is a good Plea, 
upon a Diſtreſs; it ought to be tendred 
before the Beaſts are Impounded. 5 Co. 


: And upon a Clauſum fregit , before 
the. Action brought ; but 'tis then beſt 
to diſclaim Title, and plead it.was by 
Negligence;or Involuntary. Stat.21 Fac. 
i6. Trin.3 fac.B.R. A 
See Survey of the Law, Tit.cod. 
See alſo Townſend? Tables. 


Bar in Trover. 


' Note, If the Defendant to an Adi- 
on of Trover plead Non eſt Culpabilz, 
the Plaintiff muſt -prove his. Property 
in the Goods. | 

If a man bring an Action of. Tro- 
wer for a Horſe, or a Cow,or the like, 
the Defendant may juftific it as a Stray, 
and may chule to deliver it, unleſs he 
be paid by the Owner for his Meat 
and Keeping , which he muſt plead 
Specially. | | 
See Compleat Sellicitor, P.222. 


$0 


bai O34 rae 


0 


'Toll'd in the: Book, as the manner is, 
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So may an Hoſtler detain the Horſe, 


for Mony for his Meat; and a Taylor 
the Garment, till he be paid. 4 Co. 


223. 

If I. find my Goods in another 
mans cuſtody, I may bring my Action 
of Trover againſt him tor them. 

Now if he bought them in an open 7--t he bonght 
Market, ' or in. any Fatr, and they be regs 
this alters the Property, and the Goods 
] can never recover; and this the De- 
fendant muſt: plead Specially. | 

But.if he-bogght them privately any Property, when 

where, but in an open Market or page ang 
Fair; by this the Property is not © 
altered., and I - may recover 
hees.:tio log; 5. | 
| Soif my Plate;ibe Stoln, and I find ©" me 
it in another Mans cuſtady .; if he?" 


bought it privately, and not in a Gold- 
Amichs Shopzthe Property.is not altered. 


See 5 Go. 53. 2 In#.713-D. and Sect; 
149... , 
See alſo 2 Cre.68. Yelv.178,179. 


In Trover of Goods.; the Defen- S-/- i» open 
.dant juſtifies by Sale in open Marker, Mar+-. 
and Adjudged no Plea ,. becauſe it a- 

mounts only. to the General Iſſue. 

2 Cro.165F. 


S 4 L "IM 


2.64 Bars to Alions; 
#mecker AfFim To an Adtion of Trover, or Debt 
*:pending. on Bond , it is a good Plea to ſay, 
there is another Action depending in 
the Courts of Weftminſter for the ſame 
Matter : 'But that there is an Action 
in an Inferiour Court is not a good 
Plea, unleſs Judgment be given. 5 Co. 
GI. 
So in an Adtion of Treſpaſs after 
the Plaintiff hath declared, it is a 
Plea to ſay as above. 


Rockwadd and Feaſar, Mich.4 3,34. Eliz. 
B. R. upon Trover and Converſion in 
London, | 
Bar: The Defendant pleaded, That long 
Colour given time before 'the Converhon ſuppoled 
on tn} be, F. S. was polleſſed of theſe 
bft they:; Goods (as of his own Goods) at B. in 
That a Stran- Nerfolk ; and that he (before the Con- 
ger found them vertion ſuppoſed ) did caſually lofe 
and gave themthem, and they came to the hand of 
20 the Plaintiff, FP. by Trover, who gave them. to 
who leſt them, Re . 
and the Defen. £2 Plaintiff, who loſt them 1n Loj- 
adant found don; and the Defendant tound them, 
themF;., and afterward did convert them to his 
own uſe by the Command of the ſaid 
F.S. as waslawful for him to do : Anu 
ic was moved, That this was no Plca; 
but amounts to the General Iſſue. 
i But all the Juſtices held ir a good 
F Plea; for it confefleth .the Pof- 
> feſlion and Property in the _ 
tis 


the Plaintiff did Demur. Tn. 


Len Rep pl. 34 = _ 
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tif, againſt all buc the Lawful - 
Owner. 

Nota , This Plea was deviſed by 


Cots, to alter the Trial. 1 Cro.la5t 
publ.262. | 


Vandrick and Archer , Mich. 32, & 
33 Eliz. 

The Plaintiff declares, That where —__ = ke 
he himſelf was poliefſed of 27 Flls of © en 
Linnen-Cloth , as of his own Goods, 
the ſame came to the hands of che 
Defendanc by Trover , and he know- 
ing them to be the Goods of the. 


Plaintiff, fold them, and ' converted 


them 8c. | | l 
The Defendant pleaded, That as to Bar; #2 70 24 
24 Ells of the Linnen-Cloth,* long — = 
time before the loling, one C. was pol- poſeſea and jold 
ſeſled ; thereof aut ''de bones propr* 5 and them to the 
fold them to- the" Defendant'; who Defendant, who 
(before any Norice; that they were the/0s wy” eB 
Goods of thz Plaintiff, and before any 77 Wore 
Requeſt ) ſold them to perions un- vp. s w 
known: And as to the others 2 Elk, rhe Remainder, 
he was always re2dy to deliver rhem he was "_— 


nar 4 - ready to deli- 
to the Plaintitf. And upon theſe Pleas co 


. 


And it was Adjudged for the Plaini- pay inſufficient 
riff upon the Inſufficiency of che Plea. 


, 


#9 
OO 08M It 
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That che Horſe Tf a man find my Horſe , and after 
Ts delivered Ride him, and then delivers the Horſe 


zo the Plaintiff 


before the A. 
Eon brought. 


Tiitt he neli- 


tered the Mony. 


unto me , and I bring an Action of 

Trover for -the Converſion; It is no 

Plea , that you have delivered the 

Horſe to me before the Action brought; 

for you ought to anſwer to the Con- 

yerhon. _ per Pophans. 
Vide Pra&. Regp.236. 


Ledeſham and Labram, Hil. 4.4. Eliz” 
B.R. - 

Action upon a Trover of Ten An- 
els, and converting of them: The 


ever, according} )efendant pleads > That there was a 


#0 the Wager. 


Dermurrer, 


ager betwixt the Plaintiff and one 
C.. concerning the quantity of Yards 
of : Velvet in a Cloak ; and the 
Plaintiff and the ſaid C. each of them 


delivered into his. hands Ten Angels, 


and each 'of them. agreed , That if 
there were 12. Yards of Velvet in the 
Cloak, that then they ſhould be, delj- 
vered.to the ſaid C. which is the ſame 
Converſion. 
And it was thereupon Demurred. 

And Gawdy held the Plea good 
enough, for the Meaſuring thereof is 
the fitteſt way for the trying it; and 
when it is ſo found by the meaſuring, 
he hath good Caule to deliver them 
out of his hands to him who had won 


But 


.the Wager. 
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But Popham and Fenner held , That Lok of Averl 

the Plea was not good ; for it may be. 

that the Meaſuring was falſe , and 

therefore he ought to have avert?d i 

Fatto, that there were Ten Yards, and 

that it was ſo found npon' the mea- 

ſuring thereof, © © + -- 

- But becauſe he might have pleaded General fie. 

the General Iflue , and given all the - 4 

Matter in Evidence ,. Judgment was 

given for the Plaintiff. x Cro.570. 


A&tion of Trover brought for two 
Steers. wt ES 
- The Defendant being an Attorny Defendant 
of the. Common-Pleas , juſtifies the /%:#es the 
taking as Under-Sheriff, by reafon of —_— 
Proceſs from the Exchequer, to buy of F 
the Occupiers . of the::Land of divers 
perſons: in' a Schedule, -in the faid 
Writ named, the Debts therein' ſpe- 
cified, and-doth not: recite the Sche- 
dule ; and he being Under-Sheriff, 
took the Steers in the Land- of the 
Plaintiff, (which was lately ' one Srones, 
who was Debtor to the King in 59 s.) 


being behind upon the Land. 


Exception was taken, for that it was 

. not directly alledged, That the 
Land ſuch a day was the Land of 
the ſaid S, 


The 


a dia Hannes 


General Rules, 


That the Ext- 
extor releaſed 
bi. 
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The Writ commanded to levy the 
Sums in the faid Schedule men- 
tioned ; and if they would not, 
to take their Bodies. And it was 
Adjudged a good Warrant to levy 
of the Occupiers of the Lands 
that were the ſaid S's, 59 5. 

Vide antea, Tit. Detinue p.238. 

If the Defendant admits a Pro- 
perty in the Plaintiff, he may plead 
any Special Matter to ouſt him of it, 
or to juſtifie what he hath done: And 
if no Demurrer with Cauſe ſhewn, 
that it amounts to the General Iſſue, 
it is for him. 

3 Cro. Comyns verſus Boyer » 435. 
Trover for Oxen. 

Defendant pleaded a Sale by a 
Stranger in Market Overr. 

Plaintiff demurr'd generally. 

Adjudged for the Defendant. 

Cauſes muſt be ſhewn,8&c. 

Executor brings an Aftion of Tro- 
yer of Goods ; the Defendant pleads, 
_ the ſame Executor had releaſed 

im. 

The Plaintiff replies, That he was 
within Age at the time of making the 
Releaſe: And Adjudged the Releaſe 
was no Bar.5Co.2.7. 1Cre.q90. Mg.146. 
3 44na.177. 3 Cro.671. 1 Rol.7 30. 


For 
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For the Pleadings about this , ſee Authorities. 


Dyer 121, 146; 174, 262, 26}. I Cro. 
laſt publ. 351, 352, 378, 433»4345 4:35» 
4.80,486,505,540, 55lz, 558,569,693, 
763,870,883,901. 2 Cre. 68,69,256, 
319. Cent.$. Caſe 45. 21 H.6.12. 30 H. 
659. 3 H.7.7. 13 H.7.21. 5 Ed.4.136. 
Yelv.45,67,198. Nof's Rep. 41.Brow.& 
Goldsb.F. 


No Traverſe may be of a Conſide- Traverſe. 


ration executed alone ; but a Confide- 
ration Executory may be traverſed 
alone. I Cro.201,250,373. : 


In Trover and Converſion , the Converſion 
Converſion is traverſable ; and there- 'raverſable. 


fore Time and Place of a Converſion 
muſt be ſet down in Pleading. 1Cre.g7, 


201,555: 


Where a Juſtification in Trover place trawer- 
ariſeth upon Sale, there needs no tra- ſas. 


verſe of any more than the Place al- 
ledged, and not the whole County; 
but if it be tranſitory , as for taking 
of Goods, and the like, there the 
whole County mult be traverſed. Brow, 
& Goldsb. 17, 

See Townſend? Tables. 


250 Bars to Aﬀtions 


Bar in Waſte. 
Nul Waſts The General Plea to this Action is 
fair. Nut Waſte fait. | 


The Special Pleas are many, either 
by way of Juſtification or Excuſe , as 
_ the Caſe may require. 
That it was If the Waſte be laid to be in not 
Repair be- Repairing; *tis a good Plea, That 
for 4 e% 4101 it 'was Repaird before the ARtion 
_ brought: And this muſt be pleaded 
Specially. 5 Co.119. 4 Co.1 1, 64,84: 
13 H.7.20. | 
But *tis no Plea to ſay, 'twas Re- 
paird after the Action was brought. 
ldem. | 
That the Leſir The Defendant may plead , That 
gave Auth the Leflor gave Authority to do the 
_ Waſte. Kelw.37. Bro.Done 13. 
That the Houſe It is a good Plea to fay , the Houſe 
was burrg, or Trees were burnt , or ſpoiled with 
Fire, Water, or Wind, or were ruin'd 
by ſome extraordinary Ad& of God. 
Bro.WaFte 31. 4G. 64. 
Houſe Fe. To ſay that the Houſe fell before 
the Leaſe: 
Surrender. Or, that the Leaſe is Surrendred to 
the Leſlor, and he accepted ir. 
Plaintiff hath Or, that the Plaintiff hath entred 
exfred. upon the Land , and before his Entry 
there was no Waſtz done. 2 
Or, 
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Or, that the Plaintiff himſelf did 7%: Plaintiff 
the Waſte. | aid the Waſte, 

Or, that the Houſe was ſo decay'd 7% #t could 
at the time of the Leaſe; that it could * % »pheld. 
not be upheld. 

Or, that the Houſe fell with Tem- 7h-t 7* fe2 
peſt,&c. with TempePf. 

Or, that the Plaintiff hath granted 7% Plainrif 
away his Eſtate, and before the Grant ©” - ated 
there was no Waſte done. away Sulfate, 

Or, that the Plaintiff hath by good Releaſe, 
words releaſed it. 

Or, that the Leaſe was made with- 774! the Leaſe 
out Impeachment of Waſte. OO R 
Theſe and the like are good Pleas pag of 

in Waſte. 12 H. 4s 6. 8 HH. 5. 8. Wiafte, &c. | 

Bro. Waſte 18,19,33,54 

See Finche's Ley 55. 
But 'tis no good Plea for the Defen- 

dant to ſay, He had nothing in 

the Land at the time of che 

Waſte done. Bro.Waſte 22. 


'Tis no good Plea in this Action, _ re Zeſes 
for cutting down Timber, or pulling 5;,,;.. 2. 
down the Houſe——: That the Leſſor 
took away the Timber or Materials. 


Or 


| 4 C6.11,49,64- 

\ Nor that the Leſfior hath a Covenant That rhe Lefir 
from the Leflee, not to do Wafte. Mich. *** 4 Cove: 
9 Fac. Cowentrie's Cale. room "OT 


ov _ 
1M CIL10H 
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Thee he keeps Neither is it a good Plea in this 
the Timber A jon for cutting Timber, if the Te- 
pill there fhall | . : . 
dt nant ſay, That he cut it, and keeps it 
till chere ſhal} be need. Mich. 39 & 
40 Eliz. Com. Ban. Gorges verſus Stan- 
field. 
Tint be cut is, Nor to ſay , he cut for neceſſary 
and hath em. Reparations, unleſs he ſay withal, That 
ployed it,&c. he employed it to that purpoſe. Dyer 
22.3. 
p nd yet no doubt it may be juſti- 
fied ro cut it a little before it be uſed, 
| when an occaſion it apparent. 
That he made- Yet it is a good Plea to ſay, He cut 
Poſts to part it to make Poſts to part Incloſures, if 
tnclo/ures. he can preſcribe, that there have been 
always ſuch an Incloſure there. Idem 
ibid. | 
Dies ante fo And in all theſe Caſes, upon the Ge- 
given in Eyi> neral Iflne, the Detendant may give in 
dence. Evidence any thing that is no \Vaſte; 
as by Enemics, Tempeit, Lighrning, or 
the like. 

But he cannot give in Evidence 
juſtitable Waſte ; as to Repair the 
Houle, or the like. 

Nor that which 1s in Excuſe ; as 
that he Repair it before the Action 
brought,8c. Dyer 2 12,275. Co.Lit.2$}- 
12 HS.1. 29 E.3Wafte 30. 

See Town{end's Tables, 


Plas in Abatement. 


CHAP. VI. 
Concerning Pleas in Abatement, with 
Rules and Precetents for the ſame. 


Very Plea muſt be pleaded either 
; In Bar to the Action brought, or 


- in Abatement of the Writ upon which 


the Action is brought,8&c. 

If the Defendant begin his Plea in Pla begun in 
Bar, and conclude it in Abatement, Br, 2nd con- 
and the Plaintiff do demur there- m_ wn 
upon ,, Judgment frnal ſhall be given —— 
againſt the Defendant. Trin.25 Car. 2. 
in B.R. Forth and Cove, wide Mo.692. 

Def. dit Adio non , Et Quer® reply 
Caſſar: non, Et bone per Cur. ; 

Note, it is ſaid, That when the De- How the Pen 
fendanr pleads in Abatement for Mat- 2% %e com. 
ter apparent in the Writ, he ſhall com- \7cs # the 
mence his Plea ſo: Petis Fudic* dey, © 
brevi, &c. and ſhall conclude in the 
ſame manner. 240.30. 

Put it for Matter out of the Writ, How for the 
as Excommunication , &c. he ſhall og out of 
make the Concluſion 1o, and not the *** 
beginning, | 

Une per Tudicium, Et quod ob Cauſam 
prediit” Biila pred. cafſetur,&c. Idem. 
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Peremptory If upon ſuch a Plea the Parties go 
Plea, to Iſſue, and it be found againſt the 


Defendant, it is Peremptory, and he 
ſhall loſe the Land, &c. 
But upon a Demurrer it is not ſo ; 
but a Reſpond” Ouſter. Yelw.112, 


The Deſcndant When a Man pleads in Abatement, 
onght to give e ought always to give the Plaintiff a 
che Plaintiff better Writ; as in Eje&tment for 4.0 
4 better Writ. Acres of Land in S. 

Detendant pleads, That in S. there 
are three Vills, viz. A. B. C. And 
becauſe the Plaintiff does not ſhew 
in which of the Y://s the Land lies, 
demands Judgment. 

And the Plea was Adjudged ill, 
becauſe after Imparlance , and he 
does not ſhew in which of the 
Vills the Land lyes. Yelw.1 12. 


1be Plenty TE the Plaintiff, afterthe laſt Conti- 

maze a Knizht nuance be made a Knight or Earonet, 

after the laſt it ſeems the Plea ſhall not Abate. 

Cen 1 Co t0g, $73. 3 SS. c.7,; 6 Coi27. 
Heb.129. 


Two AFions Where two Adions (though of 1e- 

Yependng ouz veral Natures) depend one upon the 

97 4971927, other, the Abatement of one, is Abate- 
ment of both. Prad.Reg.p.5. 


' 


) 


*Qt >, fay jocks, pod fond i. Do ki ok 
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= } . The Cauſes of Abatement of a 
"i Writ or Plaint, are either, 
d ; 1. By Ad of God ,'as where the 


Plaintiff or Defendant are dead. 
2. Or by Act of the Party ; as when 


nt, there appeareth in the Writ , or 

En Declaration , or both, want of 

4.0 ſufficient and good Matter. | 
3. Or when (though it be good,) yet 

ors it is not certainly alledged. 

wy" 4- Or the Name of the Plaintiff, or 

OP Defendant, or Place is miſtaken. 

ies, 5. Or chere be Variance between the 

Writ, Specialty, or Record. 

ill, 6. Or apparent Repugnancy. : 

| he | 7. Or Incertainty in the Writ , 

mh | Count, 


s. Or Declaration. 15 EJ.3.27. 


= plead a Plea, that doth tend to the de- 
ate {trution of the Aion for ever ; he 
127, ſhall not be admitted after to plead in 


there appear Matter apparent in the 
SA Record, for which the Writ ought to 
be abated , then the Defendant may 


bony ) ſhew it rothe Court in Arreſt of Judg- 
ment. Co.Lit.277. 6 Co:64- 8 Co.6L, 
9C0.53. 18 Ed.3.27, * * 

The 


T' 3 Severe] 


Ec 
The Cauſes of 
Abatement. 


But if the Defendant doth firſt Gaya! Rac; 


Abatement of the Wric; and yet if - 


Pleas in Abatement. 


Several Precedents in Abatement s. 


For Variance between the Writ and 
Regilter : 


iſ. In Quare Impedit Def. ve & per 
euditum Brevis Origin' , Et e legitur 
#3 hec werba (Rex, ec.) Quo letto &- 
audito pet? Fudicium de Brevi illo quia 
dic, Quod breve illud non concordat cum 
forma Brevis in Regiftro in hujuſmodi 
Caſu edit & proviſ. Quia dic quod idem 
breve caret boc werbo [ Injuſte] E: 
bvc, Oc, 


Aliter. 
if. Er pred. Def. per C. A. Atr ſuum 


wven', Et pet? audit” pred. Brevis Originalis 
predift® Quer', & ei legitur in hec werba 
( Recite the Original ) Quo leffo & 
augito idem Def. petit Fudiciuns de Brevi 
pred quia dic? quod Breve illud malam 
& vitioſum exiſtit, & non impetrar” ver- 
ſax eund? Def. ſecundum curſum & for- 
2am Regiſtri & Brevium Originalium in 
hac parte proviſ. Quia. die? quod idem 
breve impetrat* e#l = bec wverba [equen”, 
32. Pr R.B. Quod juſte & ſine dilatione 
reddat TB. im Meſſuagium & dimidium 
wirgat? Terre cum pertinen' in M. ubi 
Fecundum curſum & formam Regiſtri pred. 
ferra 


Pleas in Abatement. 
terra peter” per certitudinem acrarum 
terre, & non per incertitudinem Virgat” 
terre prout breve illud impetratur , Et hoc 
parat eff werificare, Unde ex quo brewe 
illad in forma predif® impetrat” witioſuns 
eſt. Idem Def. pet' Fudic' de Brevi illo, 


Co 
Aliter. 


ff. Et pred” Tenens per A. B. Attorn' 
ſunm wen' & dic quod in quolibet brevi 
Original” de ingreſſu, &c. impetrat” per 
Regiſtrum tals debeat inſeri Clauſula, 
viz. (Et unde Queritur , Quod tenens ej 
deferc, &rc.) Et quia Clauſula illa in 
Brevi pred. omnino eſt omiſſa pet” Fudic? 
de Brevi illo, &c. Ideo Gon eft quod 
predici? petens michil capiat per breve 
ſuum pred”, Set fit in Miſericordia pro 
falſo clamore ſuo. Er predift tenens eat 
inde [ine die. 


For Variance between the Writ and 
Declaration. 


Quo lefto & audito idem Def. per' 
Tudicium de brevi ill', Quia dic quod 
habetur variac int” breve pred. & Narr 
ſuper idem breve declarat' in hoc (viz.) 
Quod predif Quer* in brevi pred” nomi- 
natur per nomwen M.S. Et in Narr* pred. 

'F- 2 ſuvey 
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ſuper brewi illo fundat eadem Quer? nc- 
minatur per nomen N.S. Unde ex quo 
habetur wariac* int” Breve & Warr pred. 
in nomine ipſins Quer®, Idem Def. ds brevi 


#lo pet” Fadic,(&c.) 


Aliter. 


Ez predic# A.B. per C.D. Atiorn' ſun 
wen & defend” vim & injur* quande,&cc: 
Et pet' auditum brevis Original” ſuper quo 
pred” E. F. ſuperius verſins enum narravit, 
Et ei legitur in hec verba,Gulielmus (ec. 
as in the Writ verbatim, ) Quo lefto & 
audito, Idem A. B. petit Tudic' de brew; 
& Narr* pred. quia dic, Quod habetar 
material” Variac inter Breve pred. & 
Narr”-pred. prout Cur hic manifeſte liquet 
& apparet, Et boc parat e#t werificare, 
Unde pet Tudic de brevi & Narr 4, 

6 | J.Tremayne. 


Variance ; between the Writ and 
Specialty. | 


{]. Er modo wen? tam predic” T. quan 
predif*]. in propr' perſons ſuis, Et quia 
prediff* T. in quodam ſcripto Obligatoria 
verſus prefar J. hic in Cur' prolat* per 
quod ſcriptum pred? J. tenetur pred. T. 
gn pred. Cent libr” certo termino in cod 


ſcripto 


Pleas in Abatement, 


ſeripto content” ſolwvend” nominatur & w0- 
catur per nomen T. K. de Lond' Mercer, 
& in brevi predi&t idem'T. nominatur O 
wocatur per nomen T. H. &e. Sicque Va- 
riac? exiſtit int” pred” Breve & dictum 
ſcriptum Obligatorium ſuper quo ſcripto 
Breve pred” fuit impetrat”, Ideo Conf. eff 
quod pred. Tho. rnichil capiat per breve 
ſuum predif”, Set ſit in Miſericordia, &c. 
pro falfo clamore ſuo, Et pred. ]. eat inde 
ſue die,g&nc. Et quod Litere Domini Regs 
de pardonatione Patentes de Utlagaria im 
ipſum J. occaſione premiſſis promulgat” pre- 
far” ]. allocentur,@c. 


Nota, Utlary in the Plaintiff is no 
Plea, where the Plaintiif ſues In auter 
droit, as Executor, &c. 21 E.44.9-. 34 H. 
6.14 14 H.0.14- 


Aliter after Oyer. 
ſr. Quibrs leftis & auditis , Ilem Def. 


dic quod breve pred” warians eſt a ſcripto 
pred® eo qued idem Def. in ecd? ſcripto 
7 minatur Johannes C. Fun ds Nova 
Sarum , que di&tiones (fun de Nova) 
omiſſja ſunt in brevi pred', Sicque Breve 
Hlud non warrantizatur per (cript pred. 
per quod idem Def. pet? Fudic de Brev: 


:loye*fc. 


F < Variance 


_— TR 


279 


Pleas in Abatement. 


Variance between the Writ and 
Teſtzment. 


ſT. In Debito per Exec”, Def. dic, Quod 
pred. Teftator, &rc. im Brew pred nomi- 
natur 'T.G. nuper de Dundre, Er in 
Teſtament” pred. nominatur T. Dodryne 
de Parochia de Dundre , ſicque breve 
pred Varians eft & Teſtamento pred', Et 
inde minime Warrantizatur , Per quod 
per” Fudicium de brevi, &c. Et ſuper hee 
wiſts per Cur tam Brevi quam Teſt pred, 
Exceptio pred' comperta et vera, Ideo 
Conf. eſt, quod pred. Quer nichil capiat 
per Breve ſuum pred”, Set ſut-in Miſeri- 
cordia pro falſo clamore ſuo, Et pred' Def. 
eat inde ſine die,Cc. LL 


Judgment for Inſufficiency of the 
Original. | 


Et quia audito brewvi pred. & plenius 
zntelleffo widetur Cur? hic Breve ulud 
plur de Cauſes fore inſufficiens & caſſa- 
bile in lege Conſ. eft quod pred. Quer? 
nichil capiar per. breve ſuwm , Set fit in 
Aiſericordia pro falſo Clamore ſuo, Et 
quod pred” Def.eat inde [ine die,c*c. 


Variance 


IC 


Pleas in Abatement. 


Variance between the Original and 
Specialty. To 


iT. Et pred. Def. per A. B. Attorn' ſuun 
wen, Et per Fudic de Brevi predict, 
Quia dic, quod habetur Fariantia int* 
ſcriptum predi” hic m Cur* prolat? & 
breve Origin" ſaper eod? ſcripto impetrar”, 
quia dic? quod ipſe idem Def. per Scrip- 
rum illud nominatur & wocatur R. B. de 
F. Er hoc parat eſt werificare, Unde ex 
quo habetur Varian int breve predi&? 
&' ſcriptum pred? ſuper quo breve predict 
impetrat? fuit pet? Tudic' de "yy ho, 
&*c, Cs 


The like after Oyer, 


iT. Quibus leis & auditis , idem Def. 
petit Fudicium de brevi predif, Quia dic 
quod ipſe in predi&# ſcripto Obligator? ſuper 
quo breve pred? impetrat” fuit nominatur, 
& vocatur per nomen ].G.de S. in Com? N. 
Clerici, Et in brevyi predift, idem J. no- 
minatur & wocatur per nomen G. G. 
de B. in Com? S, Clerici, Sicque manifeſt a 
Varianc? exiftit int” breve & pred” ſcrit- 
tum Obligator ſuper quo breve illo impe- 


trat' ſuit, Et boc,&c. Unde, &c. 


T. FE; 
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Toy Varinuce 


nt" Querel' & ſuunm wen? & defend” 


Marr, 


The Variance. 


For that the 


Plaintiff de- 


Pleas in Abatement; 


fl. Er predi Def. per T.. S. Attor 
; im @ injur? 
quando, &c. Et pet” Auditum de Gucrel, 
predict, & et legitur in hee werla, 
M. T. B. Queritur de R 1M. (&--., - pla- 
cito quod reddat e lol. guas{(&c.) Et 
{ant pleg” de proſ. (&c. ut in Queret) 
Pra lefta & audita item Def. pet Fudic 
de Narr predict , quia dic) and int? 
Querel & Narr or habetw waterialis 
V ariac* prout Cur” hic app:*et, «'r hoc (&*c.) 
Unde ob -Variat:onem lam idem Def. 
pet” Tudicium de Narr' predic, &c. 

| Edm. Saunders. 


Not, The Variance was , for that 
the Plaintiff declared for 50 1. when 
the D2bt per Qierel? was Io l. 


Et Pos Def. per 'T.S. Attorn' ſuum 


ven” & defend® vim & injur? quando,@fc. 


clares of ſeve- Et petit Fudicium de Billa predict. modo 


ral ans a:flznt yerſus eum exhibit, Quia dic qued per 


Cauſes of A(ti- 


a3 133 0ne and 
2he ſame Bill, 


eandem Billam apparet , Quod pred” Quer 
querituy de ſepara &> diitin Cauſis 
Attion', Ubi per Legem Terre idem Quer 
pro eiſdem Cauſis Attion' ſepa; ales Bill as 
reſpective exhibere debuiſſet, & non unam 
Billam ſolumznodo' pro omnibus Cauſis 
Ation* pred? inſimul , Et hoc idem Def. 
parat' ejt werificare, Unde ex quo iden 
Quer* plures Cauſas Aion” in una eavem- 
gue 


at 


Pleas in Abatement. 
que Billa noa- conjungendas ſuperins con- 
junxit, Idem Def. pet' ' Fudic de eadem 
BilP&*c. 

Edm.Saunders, 


Et predi&” Def. preſens hic im Cur? in Foy that fe 
propr” perſon” ſua defend? vim & injur” Plamt1f de 
quando, &c. Et petit Fudicium de Bill? my rig 
pred, modo werſus eum exhibit', Quia die Gn by a 
auod per eand” Billam apparet quod pred” ;; up two 
Duer queritur de duabas feparal? & di- ſcucral Titles 
Hin Tranſ. penden' ſuper duos ſepara}? in ve 00d the 
Titulos ad duo [eparal' & diftin? Officia,'** 5 
Ubi predift” Quer pro eiſdem Tranſor 
duas billas reſpective exhibere debuiſſer , 

& non unam Billam ſolummodo pro am- 
babus Cauſis Attion' predict infiraul , Fr 
boc parat® eſt werificare, Unde ex quo iden 
Quer” daas Canſas Ailion' in una eademque 
Billa non conjungend? ſuperius conjunxit, 
Ilem Def. petit Fucicium & eadem Billay 
"A 
Edm.Saunders. 


Et predi&” J. C. per J. G. Attorn” ſun That tf 7 


ven? & defend? vim & mjurr quando Cc, if 7 Cale, ara 


f. / FI 
0171/7 70 ve 5 


Et per” Fudic ds Bill pred”, quia dic quod 
_w_ 4 p Aetlitzs 
per Bill pred. apparet, Quod pred. ]. C. 
oneraluÞ exiftit virtute promiſſ.' & Af]. te 
diita BilP men® in Placito Comp ut bal- 
Jivns ejuſdems J.P.S&",Et pro eo quod Bill 
; F, 
pre 4a 


EE A Or On 


#8 Pariſh. 


Pleas in Abatement. 


pred. eft in placito Tranſer ſuper Caſum 
predic?” T. perit Fudic? de Bil predic, 
Et quod BilÞP ill caſſetur. 

| J.Holt. 


In Appeal of Murder : Def. per 
auditum Brewis Original, Et ei legitur, 
pet” etiams auditum retors', (which was, 
Quod Vic Attach' fuiſſet Def. per Corpus 
funm ; ſed hz was removed by a Habeas 
Corpus into the Kings-Bench, Ita quod 
Corprs ſuurm ad diem Retorn! brevis pred” 
babere non potuit.) 


For 'miſnaming Quibns leflis &* auditis idem Geo. 


Ward per=—— Attorn' ſuum defend. vim 
& injur quando, &rc. Et omnem Felon?, 
Et quicquid, &rc. Et petit fFudicium de 
brevi Original" pred? quia dic quod ipſe 
idem G. W. per breve illud appellat' ex- 
;ftit per nomen Geo. Ward nuper de Pa- 
roch? San#i Jacobi Weſtm' in Comitat? 
Midd” Ger", ub: revera & in fatto infra 
Com Midd* predict eſt quedam Paroch' 
wocat” & cogn® per nomen ( Paroch' Sandi 
Jacobi mfra Libertar” Weſtmi' ) ſed in 
eodems Com' Midd® non habitur nec die 
impetrac” brevis Original” Apelli predit? 
feu unquam habebatur aliqua Paroch' Villa 
foe locus cogn' & nuncypat? per nomen 
(Paroch?. Sandi Jacobi Weitm?) rantum 
prout predi&P Eliz. per breve ſuum pred” 
fuperius (uppor', Et hoe ipſe idem —_ 
et 


Pleas in Abatement. 235 
eft wverificare , Unde pet” Tudic de Brews 


mM 
p fo, Er quod breve preditt caſſetur, &c. 
Hen: Pollexfen. 
Samp. Ward. 

Ts. - 
E | Et predif” Eliz.O. (Demurred Gene- 
> | rally to the Plea in Abatement) Er hoc, 
b, &c. Unde pro defeitu ſufficien reſponſ. 
- in hac parte, Eadems Eliz. petit Fridicinn 
7 verſus predic G. W. de & ſupen prenaff 
p Et quod breve illud adjudicaretar bonum. 

| Creſwell Levinz. 
\ Et pred? G. W. &c. ad caſſand* breve 
, (&*c. ut in af Rejunc') Et quod breve ili? 
: | caſſetur, &c. 
« Samp.Ward. 
; In Debits werſus ]. B. ge T. in Com? Forner atftin- 
pred” Yeoman. — a 
Def. dic? quod in Com? preditF® due j,,,.. : 
habentur Ville vocat T. & neutra earum we Name, and 


fine Additione mec in Com” predie un- cither of them 
quam habebatur tals Villa vocat T. #44 an Aa: 
tanrum prout pred. Quer? per breve ſuum © 
predie” ſuperius [upgon*, Er hoc,@c. Unde 

\ petit Tudiium de breviille, Fc. 

| Et Quer? manutenet breve, ec. Ido 

X11. de corpore Com®,@c. per quos, &c. 


Robertus 


Pleas in Abatement, 


Robertus W. de ]. in Com? predict” 
; Husbandman, attach* fuit ad reſpondend? 
| T.B. de placito quare Vi & army Clauf. 
| zpſins T. apud A. fregit,& c. 


| FO REL 4 Et predi R.\V.de Epping in Comitat® 
D-f:ndant is pred. Husbandman, # propr* perſona [ua 
| amed of T, dic" quod ipſe die impetrac? brevs predict? 
| which :s 3 fult commorans & converſans apud Vit- 
i he lam de Epping in Cow preaiff, & eft 
| wan bir eadem perſona verſus quam pred Tho. 
2» place extra per nomen R. W. de J, tulit breve ſuum 
Vill & Ham- predic”, Et defend* vim & injur quando, 
It's &*c: Er dic quod pred. Locus woe J. in 

predic” Villa de Epping eſt milia Villa 
l per fe nec Hamlettus neque locus extra 
Viilam & Hamlettum , Et hoc paratus 
e/F werificare, In quo Caſu idem R. in 
brevi predict” nominari - debuiſſet de pred. 
Fills de Epping, Unde cum (ic non wo- 
minatur ſecundum formam Statuts de Cog- 
mition;ibus cognominum 1n Brevib”- ſuper 
quibus proceſſus Utlagarie jacet imponend? 
petit Tudicium de brevi pred*,&c. 


im EE ATE IIa 


Et Quer? pet? Li? 1s, 


Def. dic? quod ipſe die impetrac? brevi; 
mv”. nedic?” fuir Commorans & Converſans 
141 B, im Com? S. Abſque hoc quod ipſe 

77s fuir Grmorans ſeu Converſans 
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epud B. predict. prout per breve predic” 
ſupponitur, Et bocy&c.Unde per? F udicium 

de brewi il. 


DOuer? moratur in Lege. Et Tudic? Quod Reſpond” 
T lroriunc. of ouſter agacd, 
Def. reſpond? ulterius,@c. 


In Tranſgr” apud R. & C. 
Def. dic” quod Locus vocat* C. eſt infra For that C. is 
pred. Vil de R. Et parceÞ ejuſdemVill, parcel of the 
Et hoc,@c. Vill de Re 


Et @uer denegat —_ prout Def. 
ſuperius allegavit, Et hoc per ,&c. 


Et predi&” Johannes per M. ÞP. At- Fir that the 
torn” ſuum ven & pet” auditum pred. bre- Plaintiff was | 
wvium de Scire fac verſus eum impetrat”, " Pr _=— bub 
Et ei leguntur, &c. Quibus leis v4 audi. "9 Kg 
ts idem J. S. par? Fudicium de Brevibus 
P, Quia dic quod ipſe idem Jo. die 
emanac pred? Brevis de Scire Fac? nox 
fait Baronettus prout, per brev* predit?? 
ſuperius ſupponitar, Et hoc parai? eſt veri- 
ficare, Unds ex quo pred. J. S. per pred? 
primum breve nominatur Miles & Baro- 

ettus, Ide J. per? Fudicium de brevibus, 
pred”, ec. 
Edm.Saunders. 


= 


23FJ Pleas is Alatement. 


In Debt, where Et predifÞ Tenens dic, Quod predic” 
the Demaridant petens eff Miles, & fuit die impetrac 
#5 made Knight. ir predit”, unde ex quo idem petens 
now nominetur Miles in brevi preditf, 
Idem Tenens pet? Fudicium de brevi illo; 
Cc, 
Sirnile per Bar® Et predicÞ Tenens dic?, Quod pred. J.F. 
& Ux' del En- nuper Vir, &c. diu .antequam diem (uum 
dowment FF. cJauſifſet extremum fuit inſign” Miles— 
O_ vin” Et hoc, &-c. Unde per? Fudicinm de brevi 
pred”, Ofc. mm Er: Quer' hoe non dedic 
per quod breve caſſetur. - 


Defindaxt Et predic” W.S. in propr” perſona ſua 

pleads, that Vs Et dic? quod ipſe eff eadem perſona 

he is miſnamed Verſus quam predict? Quer* tulit breve 

ta the Writ, ſuum predia® per nomen W. S. Er defend. 
vim & injur” quando,&c. Et dic, Quod 
ipſe wocatur & cegnoſcitur per nomen W, 
Spechell, & non per nomen W. Speciell 
prout per breve pred” ſupponitur , Et hoc 
parat* eff werificare, Unde pet? fudic? de 
breve pred ;&C. 


Rep!” adinde, Et pred; Quer? dic, Quod breve ſuun; 
rediet” ratione preallegat caſſari non 

achet , Quia dic quod pred” W. Spechell 

qui modo compare!, &-c. eſt eadem per- 

ſona werſus quam ipſe tulit breve ſuun 

predice &# wocatur & cognoſcitur , tam 

per nomen W. Spechell, quam per nomen 

W .Spe- 


& 
> 
, 


Pleas in Abatement. 
W. Speciell, Er hoc fir? quod inqui- 
ratnr per Patriam, Et predict W. Spec- 
hell quz in brevi pred” nominatar W. Spe- 
Ciel, ſimilit*,c. 


Et predi&” FE. y* quedam E. U' ejus - - ah 

in propr perſon ſua ven?, Et dic, quod 15 9 the 
pretie? E. per Vic! Cows pred) Gr — w, 
fuit per nomen A, Ux' ejuſdem E. prout 
per breve pred” ſupponitur , Et hoc, &c. 
Unde ex quo pred E. in brevi predilÞ 
ſuperius Spec nominatur A. & non F. 
tidem F. & FE. per” fudicium de brevi 
allo, &*c. 

T7 predic? A _ For that the 

predif tenens per A. B.Attorn' ſuum | of th 
verit & dic, quod ubi per breve pred? jc. ;: Pans 
ſupponitar Meſſ. & S hopes predict dat” before the Huſ- 
fuiſſe prefat Agnete filie Johannis in bands Name, 
liberum Maritagium cum pred' Willielmo 
filio Richardi faciend* per idem breve 
diſcenſum de ipſis Agnere & Willielmo 
anteponend? nomen Uxoris ante nomen 
vViri ubi per formam,Cc. nomen viri ante- 
ponere debuit nom” Uxoris per quod pro 


defeciu forme petit Tudicium de brevi, 
Oc. 


Et predii® Quer” non dedicendo Excep- Plaintiff pur- 
tionem pred” ex cauſa illa, & aliis in ep mh 
brevi pred. content” pet Licentiam que- "IM 
rendi melius breve, Et habuit, &rc. Iden 
Con{. eft quod m_ Quer* nickil capiat 


per 


290 Pleas in Abatement. 
per breve ſuum pred”, Set ſit in Miſeri- 
cordia pro falſo clamore ſuog&c. 


For that the ff. Er predia* E. per A. B. Attors' 
Defendant was ſuum ven” & pet” fudicium de Bill pred), 
Married at Ouia dic" quod ipſa tempore exhibition” 
the time of "* 
> 11... Bille pred fuit cooperta de quodam C. B. 
the Bill exhi- -,. 4. : : 
bited. Viro ſuo, qui quidem C. B. adhuc  ſuper- 
Fles, &* in plena wita exiſtit , Videlicet 
apud F. in Cow M. Unde ex quo pred” C. 
01 nominatur in Billa pred” eadem FE. pet” 


TFudicium de Billa pred”, Et quod Billa it 


caſſetur,@Xc. 


- ff. Et pred” Def. per A. B. Attorn' ſuum 

ar that the 9 PL : > OO: | 4 &> 

Defendant was V*Y © defen, vim & injur” quando, Oc. 

Married at the Et pet' Tudicium de brewi illo, Quia dic 

Day of the quod ipſa eadems Def. die imperrac brevis 

W7ze. Original” ipſius Ouer pred. cooperta- fuit 
de quodam J. W. Viro [u9, wvidelicet apad 
W. pred', Et hoc parai et werificare, 
Unde ex quo idem ]. W. now nominatur in 
brevi pred* eadem Def. pet Judicium de 
brevi ullo, &*c. 


Rep and Iſſue Et predic? T. dio?, aud greme ſunm 
:/ereon, — pred ratione preallegar' caſ/ari non debet, 
quia dic?, Quod eaaem D. die impetrac 
breus Original ipſus T. [cilicet (tall ait 


& Anno) non cooperta fuit de pred }. W 


Firo [uo, prout pred” D. ſuperius aliegavil, 


Et hoc pet quod Inquiratur per Patriam, 


Lt pred. Dy ſumil:r ,@&: 
: E: 


brevis 
a fuit 
+ apad 
;ficare, 
atur 18 
um de 


s ſunm 
2 devet, 
zperrac 
tali att 
d . W 
;egavuil, 
atria, 


& 
Y 


Pleas in Abatement; 


Et predi&® Def. per B. A.Attorn' ſunm for omitting 
Ven le, ok brevi predic Quer « Hrs in 00 
fatta eft omiſſio hujus diftionis (Per) int 
zpſos J. H. & L. M. per quod breve 
predifP defeftivum & inſufficiens eſt in 


fe, Unde pet Fudicium de brevi illo, &c. 

Er quia Excepi? pred" Fuftic hic per 
inſpeflionem eju{ſdem brevis manifeſta eſt 
& wera. Ideo Conf. eff quod pred. Quer? 
nichit capiat per breve ſuum pred', Set ſit 
in Miſericordia pro falſo clamore, &«c. 


In Debito pro Adminftrat”, &c. 


Def. pet” Fudicium de brevi, quia dic?, Smile. 


quod in pred? Liters Official pred” con- 
tinetur quod Adminiſtrac? onmtum bond- 
rum & Catallorum W.C. alias P. apud 
London? prefat', Quer commiſſa fuit, Et 
in brevi pred fit omiſſio de pred werbis 
(alias P.) per quod breve pred' non ex- 
preſſat quin pred. W. im | ay predict 
nominat & pred' W. in pred” Literic 
nominat” diverſe poſſunt eſſe perſone, Unde 
petit Fudic* de brevi pred*, &c. 

Et quia pred Quer? exceptioners pred, 
( que per inſpeFionem & colleftionem 
Brevis & Literaram pred, Cnr hic ſatis 
l:quet) non dedic', Ideo Conf. eſt, Quod 
pred" Quer® nichil capiat per breve ſuum 
pred”, Set fit in Miſericordia pro falſo cla- 
more ſus, Et quod pred! Def. eat inde ſine 


diet. | | 
F i Er 


Writ, 


For falſe and 
21CONgruous 


Latin. 


Property in a 
Stranger. 


Pleas in Abatement, 


Et ſuper hoc wiſts per Cur' tam Brevi 
quam Teitament pred” difta Exceptio com- 
pert” eſt vera, Ideo Con. eft,&c. 


In brevi de Ingreſſu ad Communem 
Legem Tenens pet! Qgod breve caſſetur 
pro incongruo Latino & caſſat? fuit. 


Et in Formedon Breve caſſetur pro falſs 
Latins, wvideliset, Et que poſt mortem pre- 
difti T. & A. Whereas it ſhould have 
been, Poſt mortem predittorum T. & A. 
GCC. 


Et predi&” T.T. per A.B. Attorn' ſunm 
wen? & defend? vim & injur” quando,e*c. 
Et per” fudic' de pred” Brevi, Quia dic, 
Ouod proprietas predie® trium Vaccarum 
in Narr pred? ſuperius ſpec? predifto tem- 
pere,quo, Ec. fuit cuidam C. D. Abſque 
hoc , Quod proprictas illarum Vaccarum 
eodem tempore, quo, &fc. fuit prefar? E. F. 
prout per breve pred ſuperins ſupponitur, 
Et hoc parat” eſt werificare , Unde petit 
Tudic* de brevi illo&c. 

North verſus Wildman , Replevin, 
Quare cepit averta ; 

Defendant pleads, the property of 
the Goods were in him, and not 
in the Plaintitt, H.Pollexfen 

Plaintitft demurs, becauſe it ought to 
be pleaded in Abatement. 

E.Saunders.' 
Def, 


lexfen, 
1ghe t0 


unders.' 


Def, 


Pleas in Abatement. 2.92 
Def. jung” in morac',Et page pro Def. 
It may be plzaded either way. 


Et predi&P B. per C. D. Attors' ſuum That one of 
wen”, Et dicit, Quod ipſe in nullo eff Cul p? the Defendants 
de Tranſgr? pred” prout pred? Quer? ſuperins 4'** before rhe 
werſus euwn queritur, pro placito dicit , OM 
Ouod predift® A. un? Def. mortuus eſt & 
obiit ante diem impetrac brevis predi&Þ, 

QOuer” pred', widelicet , apud M. in Cow 
pred”, Et hoc parat eſt werificare , Unde 
pet? Fudic' de brevi pred”, &c. 


Et predift” Quer' dic”, Quod breve Rep!" and Iſſue. 

ſuum pred? ratione preallegat caſſari non 
debet, Quia dic?, quod pred A. die impe- 
irat' brevs pred”, ſcilices (Tali die & 
Anno, &c. ) ſuperſtes & in plena wita 
Fuit apud M. pred? & non mortuus prout 
pred. Def. ſuperius allegavit , Et hoc per 
quod inquiratur per Patriam,@c. 


Et predic A.B. per CD. Attors ſuum That the Plain- 
wen” & defend” vim & injur? quando,oc. ''f 91d after 
gr” 5 the Darrein 
Et dic*, quod poſt ult* Continuationem bre- Cota 
. . «7< . 5 9 by 
vis pred?, ſcilicet xv. Hil. alt? preterit' de 
= proceſſus fuit continuat? hic uſque ad 
unc diem, ſcilicet xv.Paich. & ante hanc 
Quinden” Paſch. pred” Quer* morruns eff, 
Videlicet apud K..in Com? S, Ez hoc parat” 
eff werificare , Unde per” fuaic? de brevi 
Hoy. | 
Y -2 Et 


mee in og 


=D Pleas in Abatement. 


— 


Rep!" and Tfue. Et predicÞ Attorn' pred. Quer nomine 
& pro ipſo J. D. Magiſtro ſuo dic, Quod 
breve ſuum pred. ratione preallegat” caſſari 
non debet, quia dic, Quod idem }. D. 
ſuperſtes eſt & in plena vita exiſtit , viz. 
apud (&c.) & non mortuns prout predict 
Def. ſuperius allegavit , Et hoc pro eodem 
J. Magiſtro ſus pet” quod inquiratur per 
Patriam. Et pred. Def. fmnlit' gc. © 


Trover and Converſion for Fiſh , 
by Tenants in Common, one of thetn 
may ſay Piſces ſuos, &c. | 


What ſhall be nd if the Defendant pleads not in 


intended after Abatement after a Verdict, what may 
Abatement. 


be intended ſhall be ; as in Free- 
Fiſhing one may ſay, Piſces : ſuos , it 
may be intended he had them in a 
Trunk or Pot in the River. 


H. Pollexfen. 


& P. 


CHAP. VIE. 


Concerning Iſſues, Trials, Verditts ; 
Judgments, Writs of Error, &c. 


| he Plea, that a man pleadeth» Rules concern- 
ought to be Triable , otherwiſe ng :he 1Jue. 
the Cauſe can. receive no End. Ce. Lit. 

302. 

Every Iflue is to be joyn'd in ſuch 7 wha: Court 
a Court that hath power to Try it, the {ſue ought 
otherwiſe the Hue is not well joyn'd. #2 % j9%'4. 
Pra&t. Reg. 165. 

For it the Cauſe cannot be Tried, 

the Ifſue is fruitleſs. 

Every Ifſue ought to be joyn'd up- Hew,and upen 
on the moſt Material thing in the _—_ ” _— 
Cauſe depending, Thar all the Matter * 97 * 
in queſtion between the parties may 
be tried : For elſe the Trial will prove 
to little purpoſe. Idemp. 176. 

If an Iſſue be once joyn'd between ASCO 
the Parties , this Iſſue cannot after- FT 
wards be waived, except both Parties 
do conſent unto it, although the llue 
Is but in Paper, and not Ingroſled in 
Parchment. Idem ibid. 

After Special Iſſue joyn'd , the Par- 
ties cannot waive it and plead General n 
Iſſue, without motion in Court. 1 Keb. | 
225. 

V 4 An 


I —— 


II > 
Senn 


_ 


* 
| ap 


Vt 
Immaterial 
Iſſue j 671" d, 


Inſufficient 


— _ — — ____—_ 


Rules for Iſſues YerdifAs&c. 


An Immaterial ITfſue joyn'd , that 
will not bring the Matter in queſtion 
to be tried, is not helped after Ver- 
di& by the Statute of TJeofails , but 
there muſt be a Repleader ; for this 
is Matter of Subſtance. 

For if there was no Ifſue , there 
could be no Verdict, and ſo it is, 
as if nothing were done in the 
Cauſe. Pra&.Reg.167,241, & 245. 

But if an Ifſue be not well joyned, 
it 15 helped. Idemp.191. 

If the Detendant plead an Inſuffi- 


Plea, Iſue, and cient Plea, and there is a good Itflue 


Peraditt. 


Tt Plea, Iſſue, 
end FVerdif. 


General Iſſue 


to what 22 Ye- 


farreth;Ge. 


joyn'd upon that Plea, and a Verdict 
given upon that Ifſue for the Defen- 
dant; the Plaintitf ſhall not after- 
wards take advantage of the Infuffi- 
ciency of the Plea. For it was his 
own fault to joyn Iſſue upon it, when 
he might have denmurr'd upon it. Idem 


235. 
So if one plead ar. ill Plea, and 
the Plaintiff joyns Iſle upon this 
Plea, and a Verdi& is thereupon 
found for the Plaintiff; the Detendanc 
ſhall not afterwards take advanrage of 
his own ill Plea, to avoid the Plaintift's 
Verdict. Idem p.239. 

An Ifſue being taken generally , re- 
ferreth to the Count, and not to the 
Writ. 7 Ed.3.34- 

Gene- 


Rules for Tſſues Yerdifs,&c. 

Genera] Iflue is, when *tis left to 
the Jury, whether the Defendant hath 
done any fuch thing as the Plaintiff 
layech to his charge. Kizch. 225. Dot. 

&+ Stud.158.b. 

A Special Iſſue muſt be taken in one $5.02? 7ffe, 
certain material Point, which may be howto be rakes 
beſt underſtood, and beſt tried, 20 EJ, 

3-37. 22 Ed.4.2.8. 

Special Iſſue is, when Special Mat- 
ter being alledged by the Defendant 
for his defence, both the partfes joyn 
thereupon. 

See New Book of Entries. 


An Iflue ſhall not be taken upon a wo fue uren 
Negative Pregnant , which implieth - Negative 
another ſufficient Matter, but that 94-2. 
which is ſingle and ſimple. 21 4.6.9.e. 

I6 E.4.5. | 

An Iflue joyn*'d upon an Abſ/qze hoc, 1ſue upon 
ought to have an Affirmative after Traverſe. 
it, 

Two Afirmatives ſhall not make an 
Iſſue, unlefs ic be leſt the Iflue ſhould 
not be tiied. Dyer 253- 2% H, 6. 19. 
11H.4.79. 


Some Iſſues be good upon Matter 1/4 joyn'd, 
Affirmacive and Nezative, aibcit the thorzh wr 
Affirmative and Negative be not in 2! 
preciſe Words ; as in Debt upon a 
Leaſs for Years: 


The 


Rules for Iſſues Verdifs,&c. 


The Defendant pleads, That the 
Plaintiff had nothing at the time of 
the Leaſe made. 

The Plaintiff replies, 'That he was 
ſeiſed in Fee,&c. 

This is a good Iſſue. 2 FH. 7. 4. 5 H. 
7.12. 26 H.8. in Formedon. 
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14: fat: An Affirmative on the one part, 
=ete @ good and a Negative on the other part; 
Se. although ic be but an implied Nega- 


tive, do make a good Lijue. 

For an implied Negative doth deny 
what is afhrmed, although not fo 
plainly as an expreſs Negative. 
PraG&.Reg.168. 


Kezative Plezs There be Negative Pleas, that be 

*7at amr 9 Jiſue of themſelves, whereunto the 

Rees Demandant or Plaintiff cannot reply, 
no more than to a General Iſſue. 

The: theYou- As if the Tenant do Vouch, and 

cre had m- Temandant Counterplead , Fhat the 

&zg.95 Vouchee, or any of his Anceftors had 
any thing, &c. whereof he might 
make a Feoffment, he ſhall conclude, 
Et boc petit quod inquiratur per Patriam 
Et pred. Tenens ſimilit”. 

T5? the pay- SO in a Fine pleaded by the Tenant, 

ties to the Fine 8c, The Demandant may ſay, Quod 


_ mthing, partes Finis nihil habuerunt, Et boc petit, 


Co 


And 


Rales for Iſues,Verdifts,&c. 265 

And fo in a Writ of Dower , the 
Tenant pleads, Ne wunques ſeiſs que 
Dower, Et de hoc por” ſez&*#c. 22 H.6.57, 

59. 2 H,7.7,9. 12 E413. 

"Where the Iſſue is jopyned of the part 1f o :% 
of the Defendant, the Entry is , Et de Pefendan:”; 
hoc ponit ſe ſtper Patriam : But if ft be pg 4 
of the part of the Plaintiff, the Entry Plaiiff's 
15, Er hoc petit quod inquiratur per Pa- part, 
iriam. 26 H.$.3. Dyer 353. 

Note a Diverſity , where the Iſſue 7 7 me 
taken goeth to the point of the Writ [ang --i | 
or Action, there Modo & forma are *' 
but words of Form. 

But otherwiſe it is when a Colla- 
teral Point in pleading is traverſed : 

As if a Feoffment be alledged by Modo & forinz, 
ewo, and this is Traverſed Modo & _ wg 
forma, and it is found the Feoffment 
of ohe, there Modo & forma is ma- 
terial. | 

So if a Feoffment be pleaded by Claters? 
Deed, and it is Traverſed 4b/que hoc 1ſ#*- 
quod Feoffauvit modo & forma ; upon 
this Collateral Iſſue AModo & forma 
are fo elſential, as a Jury cannot find 
a Fedffment without Deed. 9 H. 6. 1. 

40 Ed. 3.35. 21 Ed.3.4,22. F.N.B.205, 
206.g. 32 H.8. Iſſue Bro. 80. 10 Eq. 2. 
12 E.4.4. 

See Co. Lit. ScR.4.53,484. 


Here 


"cheat... 
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Modo & forma, 


when but 
Form, &c. 


Matter of Iſne 
found, 


Examp le, 


Rules for Iſſues, Verditts {&c. 


Here 1s another Diverſity to be ob? 
ſerved, That albeit the Iſſue be upon 
a Collateral Point; yet, if by finding 
of part of the Iſſue it ſhall appear to 
the Court , that no ſuch Action lieth 
for the Plaintiff, no more than if.the 
whole had been found; there Modo & 
forma are but words of Form. Co. Lit. 
zbid. 10 E.q.n. 8 E.3.4. 15, 20. & 21 E. 
4-3. Marlbr.cap.3. 

If the Matter of the Ifſue be found, 
'tis ſufficient; and this Rule holds in 
Criminal Cauſes. 9 H.7.3. 13 H.7. 14. 
8 Ed.3.70. 8A. 29 & 39. Pl.Com. gt, 
191. Dyer 115,116. 28 Aſ.48. 

The Leſſee Covenants with the 
Leſſor, not to cut down any Trees; 
and binds himſelf in a Bond of 401. 
for performance of Covenants. 

The Leſſee cuts down ten Trees. 

The Leffor brings an Action of Deht 
upon the Bond , and afligneth for 
Breach , That the Leflee cur down 
20 Trees. Whereupon Ifſue is joyn'd, 
and the Jury find that the Leſlce cut 
down 10. 

Judgment ſhall be given for the' 
Plaintiff; for ſufficient Matter of the 
Iffue is found for the Plaincitf. 


See Bro.1//ue $0. in the Middle. 
When 


bÞ 


[ 


hen 


| 


Rules for Iſſues Verdifs,&c. 30k 


When the Place is Material, the Place materia! 
Point in Itlue cannot be found in — —_w 
another place : Where the Place is TOY 
named but for conformity, Aﬀers may 
be found in another County: Alſo in 
a General Ifſue, the Jury ſhall find all 
material Local things in another 
Connty. 

The Jury by a Mean ſhall try Local Whar the Jury 
things in another County ; as a Re- 197 Ty & 4 
leaſe in a Forein County, and afſeſs ** 
Damages for the profits of the Land 
in another County : But in Caſe of 
Felony the Trial ſhall be. where the 
Offence was done ; A thing done be- 
yond the Sea ſhall be tried here, if 
the foundation of the Action be here. 

6 Co. 4.6. Dowdale's Caſe 20 Eliz. Dyer 
171. 19 Hen.6.46. 28H. 8. Dyer 29. 
12 H8.1. 

Yet the Plea ought not to be made 1/ie upon Trane 
part of the Ifſie in a Tranſfitory 9) 4#im. 
Action. 

For the Place is not Material, as it 

151 a Real and Mixt Action. Prat. 

Reg. 167. 

Except as before, in the Caſe of 
Officers,&c. 

If there be two Ifſues joyn'd in one Two 1/ues 
Cauſe, and one of them is a good Ifſue, jon'd, one 
and well joyn'd; and the other is not £94, #he orher 
a good Lttue, bur ill jeyn'd ; and upon %* 


trial of the Cauſe entire Damages are 


given 


0m ena err Re. Wie = 4 Ra > ret 


39% Aules for Ifnes, Verdifts,6c. 
- given upon both the Ifſues ; this is 
EITONCOUs, | 
For here are Damages given for a 
Matter which is not rightly tried, 
for want of joyning a good Ifſus 
to bring it in queſtion. Idem ib;4. 

A Judgment may be Entred as to 
a:r: Nolle One part of an Iſſue, and a Noll pro- 
proſequi co ſequi tO another part of the ſame 
Part. Itlue, 

But this is only where the Iſſue may 
be divided. Prad&.Reg.166. | 
Demurrey to Where there is a Demurrer to part 
pars, T:a to Of an Iflue, and the other part of ic 
earl. remains to be tryed by a Jury, the 
Trial of it may be either afrer , or 
before the Arguing of the Demurrer 
at the Election of the Plaintiff. For 
the Demurrer and the lfiuve have no 
dependency one upon the other. dem 
ibid, 
fue to be triet By the Rules of the Court, if the 
&y Proviſo, Plaintiff will not try his Iflue after *cis 
when, joyn'd , in ſuch time as he onaghe by 
the Courſe of the Court to do, the 
Defendant may try it by Proviſo, if 
he will. 1dem 166. | 
How the 1% In joyning Ifue upon Penal Statutes 
muſt be joyn'd Bui tam, the Detendant mult ſay, Nor 
on Pena! Sia- debet ditto Domino Regi & pred' ]. qui 
_ tar2, fc, Otherwilc it 15 ill, Hob.328. 
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An 


Rules for Iſues Yerdifts &c. 


An Argument, where the Defendants 
may either ſave to themſelves the 
benefit of Defence, upon the General 
Iſſue, or plead the Special Matter 


in Tuſtification, 


A Man is allowable in two Caſes to 
plead Specially , where he may plead 


the General Ifſue, and give the Special 


Matter in Evidence. 

Firſt, When a Defendant by his 
Plea doth admit ſome colour of 
Action to be in the Plaintiff ; bur 
ſheweth ſome Special Matter of 
Fact to avoid it. 

Secondly, Where a man pleads Mat- 
ter of Law, which admits the 
Fa&t, but is not proper for a 
Jury. 

As to the fiſt, ſes 10 Ce. 88. 
Dr. Leifield's Caſe ; yet there it was ſaid 
to be an ill Plea,for that Reaſon of not 
ſetting forth the Letcers Patents: But 
if he comes and ſays; C. ſeiled in Fee 
made a Leaſe co B. tor Life, and after 
to A. for Lite; and B. made a Leaſe 
for Years to D. determinable upon his 
Life. B. dics, A. enters ; D. brings 
Treſpaſs, and allows a good Title ant 
Cauſe of Action in D. It it were not 
tor this ſufficient Miaicer , in ſuch a 
Cal: the Pica is good. 

Ic 


Io 


Rules for Iſſnes,Perdifts,&c: 


It is not indeed a good Title againſt 
A. becauſe that I ſhew the Title of B. 
(on whoſe Title D's Title doth de- 
pend) is determind, and my Right 
and Title avoids his. Yet this might 
have been given in Evidence upon the 
General Iffue; but in regard he gives 
colour to the Plainciff's Action, in that 
Caſe it 15 a good Plea, and not de- 
murrable to, as amounting to the Ge- 
neral 1fue. 

This is in Caſe of an expreſs Colour : 
For there is Colour expreſs,and Colour 
implied. 

Implied: As if a Man brings an 
Action of Treſpaſs for taking away fo 
may Sheaves of Corn: The Defendant 
comes and juſtifies, and ſays, I was 
Parſon or Re#or, and theſe Sheaves 
were ſet out for Tithes, and I came and 
took them. Here needs no former 
Colour be given, but a very good 
Colour of Action is implied ; for he 
admits the Sheaves of Corn were the 
Plaintitis, and in his poſleſion ; bur 
now he ſets forth a Right in the De- 
fenCant to have them, and take them. 
The Plaintitt had a Right againſt all 
the Worll, but him, and againſt him 
r00, if he had not ſuch a Right Speci- 
ally fer forth. 


And 


'2 A et... F TY To A} _p"* My 


Rules for Iſues,Verdifts Ec: 


And fo in the Common Caſe of 
Maintenance (g H. 6. fe. 64.) nothing 


is more common than to plead the 
Matter Specially, as that he did it for 
his Fee, ' or as a Relation of the Party 
that ſued, or as a Party that had In- 
tereſt, though no doubt but upon Ne 
Maintena pas pleaded , the Deferidant 
may give it in Evidence. 

' And fo are the Precedents, Rafe. 
Entr. fo.42.9. & Brook Tit. Maintenance 
N. 159. | 

' Next," wheri there is a Matter of 
Law pleaded, that is not proper for a 
Jury then, though it: amount ro a Not 
Guilty, or the General Iſſue; yet there 
catin6t for that Cauſe be' a Demurrer 
to the Plea i And the Reaſon is, be- 
cauſe that were to perplex the Jury 
with many Queſtions "and - Inquiries, 
and intricate the Gauſe, which the 
Law is againſt. TY | 
' A Releaſe 4s a Bar in Law; yet may 
be given in Evidence; it' may be 
pleaded xwichout giving antly formal 
Colour, for that it implieth 5 the 
Plaintiff might have his Action elſe ; 
and the Detendant need not intruſt a 
Jury with a Matter of Law, but refer 
it to the Conſiderarion of the Court, 
See Leyfield's Cale. 


&g 


Rules for Iſſues Verdifts,Gc; 

So in an Action of Treſpaſs or 
Trover, for taking away Goods ; the 
Defendant pleads , He bought them in 
Market Owvert, This is a good Plea, 
becauſe it acknowledgeth , that the 
Plainciff had a good Cauſe of Action ; 
If it had not been for the Properties 
being by A& of Law altered and 
veſted in the Defendant. os | 

And a Diſcharge in Law from the 
Action, is molt natural and-proper to 
lay before the Court, and repreſent it 
as a Matter of Law, and not to leaye 
it to Lay Gents, to inquire off... ..: 

See fs Authorities in Point, 21 E. 

3. fo. 1y.: for Conſpiracy, juſtifieth 
as an. Inditor ; yet upon Nor 
Guilty, this in Evidence ' would 
have diſcharged him. | 

So 27 Aſ/.pl.12, Mo.600pl.828 Varrel 
verſus ſor. A. Demurrer , -becauſe 
it amounted to not Not Guilty ; for 
the probable Cauſe was the-Gi/# of the 
Action, and that anſwered the doing 
it without probable Cauſe , and yer 
held good Plea and Juſtification. 

So 23 Cro. 871. They ought to have 
the Protection of the Law for what 
they do according to Law , and the 
_ juitifeth them in what they 

id 


9@ 
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| So 3 Cre. goo. it was held a good Chambers 
Plea, though it amounts to the General _ v/ 
Iflue. | Taylor, 

So -2 Cre. 130. in Error, alledged yy... 
the Plea not good; but it was held "al, 
good Juſtification, and Plea and Judg. Peſccd. 
ment affirmed. R 

So Kelway?s Rep. fo S1.and Dyer 285. By the better 
he juſtified A ecially, though <4 wich Obinion y 
have pleaded Nor Guilty , and the Spe- 427 Book. 
cial Matter would have fetch'd him 
off: But he would ſet forth his Legal 
Juſtification in his Plea , that he was 
under the Prote&ion of the Law; and 
1c was held to be ſufficient. 

See Bridgm, fo. 130. Raſt. Entr. 12.3. 

Tit, Conſpiracy, a Special Plea. 


I have plainly ſhewn from all theſe 
Authorities, . where the Defendants 


| have Matter in Law to defend them- 


ſelves by , from the Plaintiff's Action, 
they may either ſave to themſelves the 
benefit of that Defence upon the Ge- 
neral Iſſue, or plead the Special Mac- 
ter, and it ſhall be a good Juſtification 
inLaw. 


This was part of an Argument by 
Mr. Helt;in the Caſe of the Earl of Macs 
clesfield againſt Starkey & al” Gentle- 
menof the Grand Jury for the County 


of Cheſter ; made to an Objection , 


RN. 2 That 


| Trials and 
f! ratify. 


Jaagmants 


Rules for Iſues,Yerdifts&& c. 


That the Plea amounted to the Ge- 
neral Hue. 


And thus have I given you the 
Rules from the Declaration to the Iſſue, 
wh ſeveral other things not improper 
for this Treatiſe. 


The next things that follow in 


courſe are Trials, Verdi&s , ec. But 
theſe being not immediately to our 
purpoſe of Pleading, and Treated of 
at large ih particular Books, I ſhall 
not inhft upon them , but only point 
out where they are at large. 


Concerning Trials, Verdids, Fudgments, 


and Writs of Error. 


Concerning Trzals and Verdi&s there 


is a Learned Treatiſe for that pur- 
pole, named Trials per Pats. 

See alſo much more in Pra&ical Re- 
giſter, from pag. 30S to 318, and from 
334 00 349. 


Touching Judgments in many Actions, 
{ce Survey of the Law under the proper | 
Titles. 

See Praftjcal Regiſter, from pag.168 
tO 184. 

See alſo Town/end's two Books of 
Judgments, 

And 
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Rales for Iſues,Verdids,&c. 30g 

And Note , its ſaid, That when Judgment | 
Judgment is given for Security to ſtay £/v*n for 
a Trial, if the Party die before Ifſue 9» * 
cried, Judgment can never be given FS 
ON it. 1 Keb. 2.36. 

It was Ordered about Michaelmaſs Warrant of 
Term, 2 Fac.2, That if one be under 4:91; given 
Arreſt, and gives Warrant of Attorny * 19 - 
to Confels a Judgment , and no At- __ ha 
corny then preſent, the Court of Kings akin "I 
Bench will fer the Judgment aſide. 

And Note alſo, The Court will Judgment by 
never ſutfer any Judgment by Confef- Confeſior, 
fion, to be Entred after rhe Continu- #2 7 #e 
ance-Day of the ſame Term of the ©" 
Acknowledgment ; nor by Nihil dicir, 

Non ſum Informatus , or otherwile. 
2 Keb.80. 

And by the Statute 29 Car. 2. Every From wit 

Judgment ſhall be ſigned with the Day 7 © 7#8- 
of the Month and the Year, in which "7 #* 
ſuch Judgment was Signed , and the _ 
Day of the Month and Year are to be 
Encred on the Margen of the Plea- 
Roll; and they ſhall be acconnted 
Judgments but from that Day whereur 
they were ſo ſigned, and not from the 
Firſt Day of the Term , as formerly 
was uſed. And the like Rule is tor 
Recognizances. 

For the Suing forth Execution , ſee Execnr:on 
Compleat Solicitor 173,174,175,176. Ji: 


» Con- 


& 


Rules for Iſſues VerdiQs,&c. 
Concerning Errors: 
1. In what Court it ſhall be Ad- 
dreſſed. —— 
2. Who ſhall have the Writ. 
2. For the Proceſs, &Cc. 
4. For Afﬀignment of Errors , by 
whom, at what time, upon what 
Record, and of what things. 
5. For the Bar in Error. 
6. For the Judgment in Error,&c. 
See Survey of the Law,from pag. 365 
to P.40T. 
See allo Pradical Regifer, from pag. 
I26tOP.I32. 
See likewiſe Compleat Sullicitor p.251, 


25 2325 332 544325 Jz2F6- 
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IE 


THE 


TABLE. 


A. 
4 Batement, Page 27} 
How the Plea ought to begin and 
* conclude in Abatement, ibid. 


In Abatement the Defpndant ought to 
give the Plaintiff a better Writ , and 
when, 2.7 4. 

Cauſes of Abatement, and ſeveral Pre- 


cedents, 27 
For Variance between the Irit and Re- 
gifter, 276 
Alicer, ibid.& 277. 
Fer Variance betySeen the Writ and Decla- 
ration, ibid. 
Alicer, 275 
For Variance between the Writ and S peci- 
alty, . 1bid. 
Aliter after Oyer, 279 
For Variance berween the Writ and Teſta- 
ment, 282 


X 4 Judge 


The Table. 
Fudgment for Inſufficiency of the Original 


250 

Fer Variance between the Original and 
Specialty -* "Ws 
The like after Oyer ibid. 


For Variance int QuereP & Narr? 282 
For that the Plaintiff declares of ſeveral 
and diſtin} Cauſes of Attion in one 
end the ſame Bill K: ibid. 
For that the Plaintiff declares of two ſe- 
 wverat Treſpaſſes , depending upofi 1wo 
ſeveral Titles in one and the ſame Bill 


| 283 
That the Bill is in Caſe , and ought to be 
_ in Account | ibid. 
For Miſnaming the Pariſh 284 


For not diftinguiſhing the Vill 283. 
For that the Defendant is named of |. 


which is no Place, Vill, or Hamlet, &c. 


286 
For Non Commorancy 1bid. 
For that C. js parcel of the Vill of R. 
287 
For that the Plamtiff was no Baronet, 
but only Knight ibid. 
For that the Tenant in Dower is not named 
MiP [EE 288 
For that the Defendant is Miſnamed in 
the Writ ibd- 
For that the Defendant's Wife is Miſ- 
named | 26 


For that the Name of the Wife is put 
' before the Husband”s Name ibid. 
For 


The Table] 
Foy purchaſing by another Writ 28g 
For that the Defendant was Married at 


the time of the Bill .__ 290 
Simile at the Day of the Writ ibid. 
Rept and Iſſue thereon ibid. 


For omitting @ Word in the Writ 291 
For falſe and incongiuous Latin 292 
For that the Property was in a Stranger, 


. and not in the Plaintiff bid, 
That one of the Defendants died before 
the Writ purchaſed. ©. _ 
That the Plaintiff died after Darrein 
_ Continuance ibid. 
Repl® and Iſſue 294 
What ſball be intended after — 

| 1bid. 


Abatement, or Bar , ſomitimes indiffe- 


rently uſed ' © 98 
Abridgment of Plaint or Demand 53 


Acts and Statutes pleaded | I55 
Actions for the cauſe and ground of thexy 

; 34 
Aion ſuper Caſum 35 
Actions, bow to be laid (v1z.) 1bid. 
Actions Local and Tranſitory ibid. 
Actions againſt Officers EE 
Action for Rent 1bid. 
Action by a Deviſee 38 
Adtion of Eje&tment 1bid. 
Actions of Trover 1b1d. 


Adtions, when to be brought 39 
Action upon Bond made beyond Seas ibid. 
Actions, how 30 be joyn'd 41 

Tojning 


=_—y 


The Table: 


pyning of Perſons tw Ations f.6.4 
el by Husband and Wife = 
By Executors,@c. 32,3746 
By Tenants in Common 4.6 
By Parſon and Vicar ibid. 
The Rule of this 47 

Accord and Satwfation 229, 231, 249, 
261 

Adjornment 63 
Adminiſtration 161 
Plene Adminiſtravit 162 
Advantage taken or ſlipt 61, 104, 106, 

- IT7,136,160,259 

Alien | 163 
Allegation general, where 'tis ſufficient 
100 


Allegation by way of Inducement ibid. 
Agreement, that the Defendant ſhiuld 


put in his Cattel 259,260 
Ambiguities that grow by References 156 
&nnuity pleaded 245 
Ancient [—onence "R 66 
Apprentice 161 
Appeal | I62 
Arbicrament 229 
Afſſumplit, againff whom 


9 

Aſfumplit, when grounded on a former 
Debt 19 
e=—2hen uport an Indebitatus ibid. 
Aſſumpſit 3z Conſideration of Forbear- 


ance Io 
Aſſumpſit on 4 Simple Contra II 
Aſſumpſit by Executors ib 


Aſſumpir 


The Table | 
Afſumpſit upon an Inſimul computaſſet 


Il 
Aſumpſit, when to ſhew the Cauſe of the 


rt Debt 3 
Alſumpſit and Quantum meruit ib. 
Aſſumpſit ov a Quantum valebat ib. 
Aſſumpſit ſur Afſumpſit ib. 
Aſſumpſit of two Parts 19 


Aſſumpſit, ground of the Attion 2E 
Afﬀignee need not ſhew the Aſſignment 


187 
Aſſignment pleaded 232 
Attainder ; 163 
Attornment 162 
Averment i» Declarations 12,13 


Averment in Pleas 19,153,178,256 
Averment of particular Eftates,@c. 103 


Averment againſt Statutes Io03 
Averment againſi the Condition of &4 
| Bond 1b1d. 
A Learned Argument about Averment 
| 80 

Avowry I64 
Audita Querela 2.4.8 
Auter Action dependent 264. 


Authority muſt be purſued,&c. 101,183 
Authorities iz Caſe and Aſſumpſit 21, 


2.2 
Aid Prayer 118,161 
Award 16 I 


. __ _— 
——— "=" - 


The Table, 


R 
B General and Special 557,58 
a 


J Bar to Common Intent 157,223 
ar not anſwering the Declaration 224. 
Bar mſufficient, and Repl? material, how 


the fudgment ſhall be 198 
Bar, where it may be helped by the Reptii- 
Cation, and where not 107 
Bar may belp Faults in the Declaration 

250 
Bar inſufficient 265 
Bar in Account 225 
Bar 2» Caſe and Aſſumpſit 226 
Bar #7: Covenant © © 228 
Bar in Debt 233 
Bar to a Real Contratt 1b. 
Bar to a Perſonal Contra on Specialty, 

and without 2 34 
Bar i Detinue 328 
Bar in Dower 24.2 

Bar 7n Ejetlmnent 248 
Bar : Quare Impedit 2.49 
Bar i» Replevin 1b. 
_ al Slander 250 

ar in Treſpaſs 254 
Bar #2 Toe 262,264. 
Bar in Waſte 270 
Bar to a Bond , for performance of an A- 

ward 160 
Eceach 19,332.38 


Bargain 


2 00 Ob. Oo FO 


The Table. 


Bargain and Sale 164 
Bailmenc 2.27 


C 


Attel ; That they were ffoln 239 
"That the Plaintiff drove them 

znro the Ground 257 
wnmn—T bat they came through the Plain- 


tiffs Mounds 260 
That he took them as Under-Sheriff 

267 

Certainty in Connie. 4,19,55,155 
Certificate 179 
Ceſtuy que uſe 188 
Circumſtances implied by Law . ' 101 
Claim - 116 
Colour defind oY 
where to be given, where not, 7 3, 

| 7 457 53264. 

Common 257,205,306 
Concluſion del Plea 104,105,107 
Concluſion de Rep! 108 
Concord 227 
Conditions pleaded Io8,165, 166,170, 
1724235 

Conſiderations of Aſumpſi tte; 15,16, 
I 8,167,227 

Conſiderations net Traverſable 79 
Contracts 227 


Converſion, where Traverſable s- 
Count, what 

Count mit be agreeable to the Writ mM 
Cove- 


The Table: 


Covenants 234331774327 

Counterplea, what 118 

Court what, and wherein it dire&s, ec. 

| 106,166 

Cultoms and Preſcriptions " 267 

D. 

Eclaration, what _ * 

=its Parts 3 

Certainty in Decheration _ bid: 
Suffciency of it 4. 

' Things warrantable in it 5 

. When amendable ib. 
Form and Words 6 
Declarations in ſeveral Aftions .9, 2:2, 
= 2.3224 
Declaration i» Aſſumpſit g 
Obſervations thereon a * 
How 0 be averr'd 13,14; 
How to be laid 20 
Declaration, not to-witty from the m— 

2 

Declaration doit monſtre coment 29 
Declaration by an Aſſignee ibid. 


Declaration in Treſpaſs , with a Conti- 


nuando | "th 
Declaration amended 34 
Declaration «pon a,joynt Leaſe 33 
on joynt Bond,&c. 25,39 


' 4por: Stat. of Uſury 30 
for Indifting at Quarter Seſſtons i. 


for Diiturbance ib, 
A 


ET ———— _— 
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Js 


The Table; 


concerning Executors JT 
againſt an Hundred 34 
Rules for Account or Declaration 53,54, 
| 55 

Damages 19,227 
Debt and Detinue 23, 169, 183, 187z 
2.4.0,24.1 

Deeds, when to be ſhewn 188 
Dies datus 62 
Darrcein.Continuance 62 
Defence, hiw and when 66 
Double-defence 168 
Double-plea 67 
Dilatory-plea 76 
Doubtful-plea 77 
De Injuria ſua propr”, where and when 
119 

Departure, where and whews 112,167 
Diſagreement 167 
Diſconctinuance 1b. 
Devile tb. & 245 
Dower 169,246 


ye 


Delivery of the Things according to the 
purpoſe they were deligered for 2.78 


Delivery before Aion 


1b. 


That after the delivery, the Plaintiff gave 


" the things to the Defendant 
Delivery before Writ 
Deed without Exception 


ib. 
239 


175 
Seal of Deed broken and. Inrolled 176 


Fraudulent Deed 


1b. 


Deed of Indenture , how to Count 176, 


188 
Diſtur- 


The Table. 


Diſturbance 226 
Diſcharge 2.2 
Decree pleaded 23 
Diſtreſs 2.34 
Debt 4d:ſcharged 237 
Demurrer defined i25 
' When, and what 126 
General and Special Ibid. 
 TFoyning in Demurrer 134 
.  Frwvolous Demurret 127,135 
Demurrer General, confeſſeth Matter of 
Fat OY 128 
Demurrer Special ; waives Matter of 
Form 2 * oh 
Special Plea, and concludes with Demiir- 
ret | _—- iÞ; 
Demurrer al Evidence i129 
Demurrer over-ruled | I3q 


Demurrer al Evidence, & poſtea 129 
Demurrer remedies the Miſchief that 
woutd be by nnccrtain Pleading 1732 


When and where to be made 1b. 

The Reaſon thereof iÞ, 
Demurrer after 1/ut | t 34. 
Demurrer Entred, cannet be waived ib. 
Demurrer, whex to be Argued 1b, 
Demurrer to # Scire facias . 135 
Demurrer «por a Venire fac? ib 


Demurrer for Pleading ſpecially and 
badly, where the General Plea was 
ſufficient - 326 

Demurrer for part, Iſſue for part ib. 

Demurr@r on Demurrer 137 


The Table. 


Upon the Argument thereof what ma 
be alledged 4 


137 
Demurrer un, have Counſel's Hand 138 


Demurrer cum Caulis at large. 


For want of Averment 139 
For Incertainty and want of jp Wh 4. 
x40 
For that the Tuſftification is contrary to 
Magna Charta 14k 


For not ſhewing good Cauſe of Attion, and 
: for ringing Action before the an 
we 

For the Plea of Tenure is inſufficient in 
Awowry 142 

For not ſhewing- he had any Intereſt or 
NajenaWe Guy to Aſſure the Ship 


143 
Demurrer Gonviad to an Afton , for uſing 
Trade againſt Stat. 5 Eliz. tbid. 


Demurrer Generat, ſufficient on a Bar- 
gain and Sale pleaded ſans Conlide- 
ration | 144. 

Demurrer cum Cauſts , for that there 
was ns Memorandum to pay the Debts 


of a Third Perſon tb. 
For Incertainty, and nit tendring the Ge- 
neral Iſſue 146 
For not Anſwering the Matter in the De- 
claration ib. 
For that the Plea is double, and for Incer- 
_ bainty I47 


s For. 


. —- 


p—_ 


The Table. 


For not making Demand, according to the 


effett of the Indenture I47 
For Incertainty, and Traverſing the Mat- 
ter not contain'd inthe Bar 1b. 
For Incertainty and Multiplicty 1b. 
For concluding with Averment , where it 
ſhould be to the Country 14.8 
The like 1b, 
For Incertainty, Duplicity, and not Con- 
cluding to the Country ib. 
For traverſing Matter not — 
ib. 


For pleading another Aion depending , 
which was commenced at the ſame time 
with the Aim brought , and ought not 
to be pleaded the ſame Term 149 

Fur that @ Rejoynder is @ Departure from 


the Bar 1b. 
For offering an Iſſue in a wrong County 
I50 


For pleading in Bar of Aion , when he 
ſhould have pleaded in Abatement of 
the Bill 1b. 

For the like ib 

For not Traverſing the time , and for 
alledging a thing againſt Law 1b. 

For that the Plea neither Confeſſeth nor 
Awvoideth,e&c. I5T 

For not making Title, nor Anſwering the 
Matter 152 

For Traverſing a Matter not —— 

| 7Y 


For 


The Table. 


For that the Rejoynder departs from the 
Plea ib. 
For want of ſufficient Allegation and 
Form ib, 
For not Anſwering the Matter in the Bar 
ib. 

For not ſhewing bis Right and Title 153 
For Redundancy , and departure from the 


Iſſue 1b. 
For Incertainty, and not tendring the Ge- 
eral Iſſue ib, 


For not ſhewing the Cauſe of the Warrant, 
whereby he Fu#tlifies I54 
For that the Plea doth neither Confeſs nor 
Awoid flo 
For that the Inducement to the Traverſe 
confeſſes the Cauſe of Attion, and Tra- 
verſes what is not Traverſable ; and is 
a Negative pregnant = 
Judgment by Nil dicit to Demurrer ib, 


Jetment 35 

Of Executors 32,159,17 1,175 
Execution 233 
Elopement pleaded 2.44 
Entry «por part of the Land 24.8 
Entry,#o Apprehend a Felon 256 
Entry, to take away his Corn 257 
Entry into a Common Inn 258 
Def.entred to receive his Mony ib, 
Def. entred to fetch bis Cattel 259 
Evidence, bow to be given 184. 
Y 2 Wias, 


The Table. 


What may be grven in Evidence Y27% 
Eſtates General and Particular, how to be 


alledged IO2,178 
Eſtoppel defined,e>c. 113,175 
Who ſhall take Advantage 6y it 114, 
Eſtoppel muſt be certain 115 
Enterpleader, what, and when 121 
Enrolment I77 
Eſcape ib. 
Excommunication, how to be pleaded, 
17 8, 173 
Þ: 
Alfa Placit? 66 
Forinſecum Placitum iÞ. 
Form of the Common Pleas 6 
Form of the Kings-Bencs 7 
Form i Account 
Covenant 
Ejett ment hs 
wn — 7 FO Ver ibidem 
Debt upon Statutes 
Treſpaſs 
Replevin 
Form of Counts or Declaraticn 55 
Full Detence 66 
Freſh.Suit and Repriſal 177 
Form in defeft of Traverſe IS: 
Falſe Latin 180,224, 
Fine pleaded IS! 
Feottment pleaded 215 | 


Freehold pleaded by Def. 


EET 


177 


ISL ) 


©,224 
IS! 
215 | 
257 


The Tablc: 
G 


Con of a Reverſion 18% 


Garniſhment I'2® 


Goods; That they were taken from the 


Buyer 236 
Agreement to keep them ib. 
Plaintiff gawe them to the Defendant 238 
That they were taken with a Caution 239 
hs had nothing for taking ther 

Ib. 


T, by were deliv:red over before the Writ, 
ib. 
T hat they were ſtoln , and found in the 
Plaintiff "'s poſſeſſion, 252 
That the Plaintiff agreed the Defendant 
ſhould keep them 256 
That they were not the Plaintiff*s , bur a 
Strangers 1 
That he took them for an Hariot ib. 
That he Diſtrain'd them for Pawnage iÞ. 
That they were a Strangers , "ou bid 
him take them 259 
That the Plaintiff gave him them fur a 
Debt ib, 
That the right Owner commanded him to 
them ib. 
Thel, e bought them in Open Market 26} 
That the Owner loſt them , and that a 
Stranger found them and gave them 
zo the Plaintiff ; who loft them, and 
the Defendant found them 26.4. 
S 2 It 


by, 


The Table. 


H 

Eir pleads, the Exccutors bave [uff;- 
cient,Cc. 174. 
Husband and Wife levied a Fine 246 
Husband alone levied a Vine ib, 
Husband was never ſeiſed 1Þ. 
Husband Artainted 247 
Husband was an Ideot ibid, 
Heir pleads, his Evidences are detained 


2.4.5 

Horſe; That be was borrowed for a pur- 
poſe, not yet done 255 
That he was delivered before the Action 


brought 266 
Houſe ; That it was burnt 271 
That it fell by Tempeſt ib, 
That it coula not be upheld 1b. 
I 
Nducement 21 
Infant, ts ſue and be ſned 49 
=—— how he may ſue with others 1b. 
——how he u inſpetted 4.8 
— Fudgment, how avoided by him 4.9 
Tdeot 5 how to be ſaed $50 
Impertections nm he Count 55 
——7» the Plea 155 
Imparlance, when, and what 56 
——— Special and General 57 
m—— Advantage before it 1b. 


Journeys 


The Table: 


Journeys Accounts 62 
Ill Plea 77 
Indenture 176 
Innuendo, zts Office 186 
Jeofail, what I23,1$2 
Impoſlibility I85 
Indebitatus 227 
Joynture 242,24.6 
Interruption 231 
Inditment was erroneous 252 
That others were Indicted with the 
Plaimiff 253 
Joyntenancy pleaded I81 
Ifſue ; by Baron and Feme ib. 
General Iſſue preferr'd 99,267 
—hen to be pleaded 273 


Iſſue muff be pleaded, to try the whole 
Matter iſſuable 99 
When a Man ſhall not be bound to the 
General Iljue 250 

In what Court it ought to be Tried 295 
How and upon what it ought to be joyned 

| ib 


About waiving Iſſue ib. 
Inmmaterial Iſſue joyn'd 106,296 
— 70t ell joyn d ib 


Inſufficient Plea, Iſſue, and Verdi 296 
Ill Plea, Wfiue,and Verdict 1b, 
Special ſue, bow to be taken 297 
General liſue, to what it referreth ib. 
No Ifſue upon Negative pregnans ib. 
Iſſue upon Traverſe ib, 
Iſſue joyn'd, chough not preciſely tb, 

Y 4. What 


Tne Table. 


What will make a good Iſſue 298 
Some Negative Pleas be Iiſues of them- 
ſelves ibid, 
TWiue on the Defendant” part 299 
—— on the Plaintiff's part ib. 
Iſſue to the Point of the Writ ib. 
Matter of the Iſſue found 300 
n—when material to be found in the 
ame place JOT 
Iſſue upon Tranfitory Aions 1b. 
Two Iiſues joyn'd, the one good, and the 
other bad 1b. 
Judgment to part , Nolle proſequi ro 
part 2 
Demurrer to part, and Trial to part iÞ. 
Iſſue tried by Proviſo 1b. 
How to be joyn'd on Penal Statutes ib. 
After Iflue no Demurrer I 34 
Special Argument concerning the General 
Iſſue 303,3044305,306,307 


Juſtification, how to be pleaded 182 
Juſtification of Words , when and where 


250 
Juſtification amounting to Non Culp? ib. 
Ex cauſa dicendi 251 
Juſtification in Treſpaſs 254. 
by Authority 255 
w—by Title ib. 
«—— as Officer 1b. 
——a Bayliff of a Curt Leet 256 
>—by virtue of a Proceſs ib. 
——fer Fiſhing 255 
—by Turors 250 


Juſtifi- 


The Table. 


Tuftification i Trover 267 
Jury diſcharged ſur Demurrer al Evi- 
dence I2T 
Judgment for want of Councels Hand to 


Special Plea, when and how 138 
Judgment on the Plaintiff's Denaurrer 10 
#n Ill Plea 186 
L'>- of Lands ag in Bar ts 
Dower 24.8 
Leccers Teſtimonials 179 
Leſſor entred upon the Land 233 
Leſſor had nothing in the Land 2 24 
Levy upon the Land 237 
Limitation of AF10xs . 39,185 
Licence 188,215,259 
Leffor had the Land in right of bis Wife 
2 
Leflor took away the Timber bs. : 


Leſlor gave Autbority for the WaFte 2.70 
Letlee bed Surrendred before Ejettment 
245 

Leaſe was made without impeachment of 
Waf#te 271 
Leſſor has a Covenant from the Leſſee, to 
do no Wa#te '1Þ. 

M 


Atters in the Cognizance of the 

Court 
Matter Infinite, bow to be pleaded 100 
Matter $ pecial, how to be pleaded 101 
« when waived T4 4. 
Matters cf Record, how to be pleaded $6 
Mat- 


The Table: 
Matters in Writing beft Bar to a Specialty 


235 
Memorandums ” 
Miſcounting iz Declaration 2.0 
Miſcontinuance 63 


Modo & forma, when material 92,299 
what u put in Iſſue thereby I89 
Milſrecital of General A&s of Parlia- 


ment 158 
Mony tendred before Afton 208 
| brought into Court ib. 

That it was delivered over according to 
the Wager 2.56 
Monſtrans I 87 
Mortgage, how to be pleaded ib. 
N 
TE unques ſeifie que Dower 143 
Nient compriſe 94. 
Negativa pregnans 944,189 
Nient littered 194, 
Nil debet 65,225 
Nil dicit 139 
Nolle proſequi 190 
Nichils Return'd 4 
Non afſumpſit 16,227 
Non emiſſet ib. 
Non eft Culpabilis 65,191,226,2 543262 
Non eſt factum 96,170,191 
Non-ſuit 64496, 114. 
Non-Claim 9524.4 
Non-age ib. 


Non 


% 


The Table 


Non Ability 4 
Non Tenure 96,242 
Non Term 97 
Non Ejecit 10g 
Non ſum Informatus 65 
Non compos mentis 96 
Non ſane memor' 97 


Non Obſtante ; a Learned Argument 


thereon, from p.191, to 204, 
Novel Afﬀignment I09,203 
Notice 17 
Nothing arrear 234 


Nul tiel Record 49,102,189, 221,252 


Nullum fecer” arbicriunm 174. 

Nul Waſte fait 270 

Nufance 226 
O 

Bligation made beyond Sea 39 

Joynt Obligation, 8&c. how to be 

Sued 1b. 

Obligation to oze, Solvendum 70 another 

2.04. 

Obligation by a Stranger 236 


Obligation differs in Anno Domini and 


Anno Regis 33 
Originals 6 
Oyer of Deeds,e*c. 55 
Outlawry pleaded 158,203 
Owner gave him the Goods 25 


Owner kept the Key cf the Coffer 240 
P 
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Lea ; the Word defined P.I 
Pleas ; how divided ibid. 
- Pleadings i» their large ſenſe 2 
Of Plea n particular 57 
Of Plea, General and Special ibid. 
Pleading in Order 56 
Pleas in Latin 97 
Plea muſt either be im Bar or — 
ibid. 
Plea in Abatement, when 98 
Plea Dire 1b. 
Plea Triable 9 


Pleas General,why chiefly allowed Rc 
Pleas i» the Affirmative, Negative, and 
Dzjunttive 1Þ. 
Pleading what # in my 69 mo 
ibid. 

Plea myſt anſwer the Declaration 104. 
Plea muſt have a proper Concluſion ibid. 
Pleadings ſtrongly taken againſ# the 


Pleader 05 
Tn Pleading , what a man needs not diſce- 

ver 158 
Peremptory Plea 185 
Plea al Juriſdiction 169 
Plea doit monſtre coment 170 
Plea i Abatement 185 
Penalty 205 
Plaint defined 2.4. 
Pledges, when to be entred 207 


Pledges 
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Pledges by Atterny ibid. 
Pledges by an Infant 207 
Pledges n Replevin 1b. 
Plenarty pleaded tb, 


Perſons who may Sue, or be Sned 49 
Payment of AMony before the Day 208 


Payment without Deed ib. 
Pertormance pleaded 23T 
Priviledge pleaded 209 
Procels pleaded 205 
Procedendo ib. 
Preſcription 209 
Pollefiion pleaded 210 
Practice 208 
Prece parttum 207 
Prohibition 205 
Protection 210 
Proteitando 70,206 
Pardon pleaded 206 
Prerogative de Roy ſur Demurrer al 
Evidence I 30 
Property 263 
Promiſe on Condition 227 
Place, zhen Traverſable 269 
Q 

Us eſt eadem 2,212 

' Que Eſtate At 93 
Quantum Merair | 12 
Quantam V alebat 1b. 


Quare Impedit 
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Ebutter, what 60,114. 
Refe.ence I56 
Recognizance 49 
Records alleaged 5 4. 
Records pleaded 190 
Recital and Msſrecital 2.14. 
Recompence pleaded 235 
Recovery 212,2232244235 
Rejoynder Go,20T 
Retraxit 64,213 
Replevin 24 
Replication 59,107,108 
Repleader 1243213 
Repugnancy I57 
Requeſt 186 
Releaſe 47,2 13,215,232,236,262,271 
Renc 17 4321 6 
Reſceic 115 
Reſcue I77 
Reverſion I75 
Revocation 176 
Riens arrear 65 
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Ubftance 55 
Slander 2.4 
Scire facias 4.8, 174 
Specialties 187 
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Suppoſals i» Connts 114 
Surpluſage in Counts 20 
Surpluſage in Plea 193 
Surrejoynder 60,112 
Surrebutter 61 
Surrender 232,270 
Son Allault demeſne 23,1 82,255 
Suit before Cauſe of Aﬀion ig 


Starute pleadea in Bar 236 
Statute Staple, how ro be pleaded 214. 
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Ales 216 
Tender and Refuſal 216,234. 
Tender of Amends 262 
Timber 270 
Term 215 
Time and Order in Pleading 99 
Time or Place omitted Io3 


Treſpaſſes 25,27,28,14.7,1 $4,216 
Traverle78,111,159,18 1,2 14,216,269 


Trees 247 

Trials 217 
V 

Ariance 27,112,220 

Venit & defendit vim 8& inju- 

riam quando, &c. 57 

Venict & dicit 24.5 

Venire 218 

Venue changed 37 


Verdia& 219 
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Vi & armis £17 
Uncore priſt 56,92,2.48 
Ules 220 
Ulury 221 
Utlary ibid. 
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Ay 209,22 
Y Waſte | 26,222,270 
Wager of Law II9,172,235,241 
Wite 24.3,245 


Words explained by the Defend. 103 ,22 
Words to be uſed or refuſed in Declaras 


tone. —— Cur oftenſ. 8 

.—— —Profert hic in Cur? 8,28 
.—— Cepit & abduxit 27 
—— Cepit & aſportavit ib. 
———Bona & Catalla ib, 
Equum cepit 28 

—— Hic in Cur” prolat? ib. 
———-Conceſltt ſe teneri ib. 
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Words incertain in the Declaration 55 
- incertain in the Plea,&*c. LEE 
Latin Words falſly Engliſh'd 55 
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